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DEQ S ON AND CREER
Oh May 14, 1978, Administrative Law Gficer (ALO Jennie

Fhine issued the attached Decision in this natter. Thereafter,

Respondent tinely filed exceptions and a supporting brief wth addendum
and General Qounsel filed a brief inreply to Respondent's excepti ons.
Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .
The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings, and concl usions of the ALOonly to
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the extent consistent herewth.?

Respondent excepts to the ALOs finding that enpl oyees
Sergio Padron, Mguel Del gado, and Marco Antoni o Aranbul a were
di scharged for protesting a change in their working conditions, in
violation of Section 1153 Ca of the Act. Ve find nerit inthis
except i on.

The three enpl oyees were | oaders in a ground crew whi ch
harvested | ettuce for the Enployer. In the norning of February 3,
1977, Respondent's area supervisor JimPyle, due to unusual ly wet
field conditions, swtched fromthe three-bed to the four-bed nethod
of harvesting during the first cutting, which required the | oaders to
carry boxes across nore rows of |ettuce in order to reach the truck.
The three | oaders protested the change to field supervisor Mrciel
Luna, who told themthat they were required to foll ow the
instructions. The loaders refused to obey the work order, telling
Luna that they intended to informtheir Teansters Uhion representative
of the change in operations, and |eft the field. Luna did not consent
to their departure. Wen the | oaders returned two to three hours | ater
wth a union representative, they were told that they had been
di schar ged.

At the tine of the incident, a three-year collective
bar gai ni ng agreenent between the Enpl oyer and the Teansters ni on was

ineffect. The agreenent contained a no-strike provision and

YThe ALO recommended di smissal of the allegations in the conplaint
concerni ng the di scharges of enpl oyees Jose Qutierrez Gabri el
Qontreras, Juan Aguilar, and Manuel Torres, As no exceptions were
é aken todt hese recomnmendations, the said allegations are hereby

i sm ssed.
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a grievance/arbitration provision.? In the absence of a contractual no-strike
provision, the |oaders' actions in refusing to work and protesting the change

in their working conditions mght constitute concerted activities protected by
Section 1152 of the Act. However, a no-strike provision in a collective

bar gai ni ng agreenent nay act to wai ve enpl oyees' rights to engage in protected
activity and the participating workers nay be |awfully di scharged. See Mastro

Pastics Gorp. v. NNRB, 350 U S 270, 37 LRRVM 2587 (1956). To deci de whet her

Respondent viol ated the Act, we nust construe the col |l ective bargai ning
agreenent to determne whet her the enpl oyees' activities constituted a breach
of the no-strike provision. ¥

The no-strike clause in the agreenent reads, in pertinent part:

The Lhion and the Enpl oyer agree that there shall be no
| ockouts, strikes, slowdowns, job or economc action, or
other interference with the conduct of the conpany busi ness

during the life of this Agreenent.
The ALQ in examning the effect of the | oaders' departure on work producti on,
found that they were i nmedi ately repl aced by other workers and concl uded t hat,
because their actions resulted in mninmal interference with Respondent's

oper ations, such

@l | ecti ve bargai ning agreenents entered into prior to the
effective date of the Act are enforceabl e agreenents, under Section
1.5 of the Act. Wstern onference of Teansters, Local 946, 4 ALRB
No. 46 (1978).

¥The Board has the power to construe col | ective bargai ni ng
%Pr eenents in deciding unfair |abor practice cases. NNRBv. C&C
ywood Gorp., 385 US 421, 64 LRRVI 2065 (1967); Mastro P astics v.
NLRB, 350 US 270, 37 LRRM 2587 (1956).

5 ALRB No. 45



Iinterference did not violate the no-strike clause. V¢ di sagree.

Ve find that the | oaders' actions, 'leaving the field during
working hours to protest their working conditions, fall wthin the
contract's broad no-strike provision. Athough their activity mght
not be terned a "strike", it clearly constitutes a "job or economc
action or ... interference wth the conduct of the conpany business
...." The coll ective bargai ni ng agreenent contai ned a gri evance and
arbitration provision. Gievance procedures, devel oped as a peacef ul
alternative to strikes, have general ly been regarded as the quid pro
quo for an agreenent by a union not to strike. Textile Wrkers v.
Lincoln MIls, 353 US 448, 40 LRRM 2113 (1957). The proper course

for Respondent's | oaders to take in order to resolve their dispute was

to file a grievance pursuant to the contract's grievance procedure.?

4/ Strikes and work stoppages nmay be protected activity when the
cause of the protest is not covered by the grievance and arbitration
provisions of the contract. Gary Hobart Water Gorp. v. NLRB, 511 F. 2d
284, 88 LRRM 2830 (7th Adr. 1975), cert, denied, 423 US 925, 90 LRRM
2921. towever, we find that here the | oaders' grievance was covered by
the grievance procedure, which reads, in part:

Shoul d any dispute be raised by the Lhion as to the neani ng or
interpretation of an?/ provisions of this Aﬂreemant,_the parties
hereto agree to resol ve such disputes in the fol |l ow ng manner ...

The dispute over the change in harvesting nethods invol ved the
neani ng of the Managenent R ghts cl ause:

Al the functions, rights, powers and authority which the Conpany
has not specifically nodified by this Agreenent are recogni zed by
the Uhion as being retai ned bFYu the Conpany, including, but not
limted to, the exclusive right to direct the work force, the
neans and acconpl i shnent of any work, the determnation of size of
crews or the nunber of enpl oyees and their classifications in any
operation, the right to decide the nature of equi pnent, nachinery,
net hods, or process used, introduce new equi pnent, nachi nery,

net hod, or process, and to change or discontinue existing

equi pnent, nachi nery, nethods, or processes.
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Instead of refusing to work according to instructions, they shoul d have
waited until a break or the end of the work day to contact their union
representative. He are aware that, in the agricultural setting, enployees
attenpting to contact their union representatives nmay encounter difficulties
which do not arise in atypical industrial plant. However, in this case, we
find that the workers' absence for two to three hours viol ated the no-strike
provi sion. Accordingly, we hereby dismss those allegations of the conplai nt
which pertain to the discharges of Padron, Del gado, and Aranbul a.?
Respondent excepts to the ALO s concl usion that Jose Rosal es was
di scharged in violation of Sections 1153(c) and (a) of the Act. V¢ find no
nerit inthis exception. The issue is whether Respondent used Rosal es'
departure fromthe lettuce field in April 1976 as a pretext to
discrimnatorily discharge him® The ALOcredited Rosal es' testinony
concerning the incident over that of foreman Qiveros. This credibility
resol ution is supported by the
LITHTTETTETTTT]
LITETTETTETTTT]

YResetar Farns, 3 ALRB No. 18 (1977) is distinguishable on the facts from
the instant case. There we upheld the ALOs concl usion that seven workers
were discharged in violation of Section 1153 (a) for refusing to work in
protest of a change in their working conditions, although they were covered
by a contract wth a no-strike clause, finding that the forenan had in
ef fect condoned the arguabl e breach of the no-strike clause by not
di scharging the najority of the workers who had participated in the protest.

¢ affirmthe ALOs finding that foreman Qiveros knew of
Rosal es' sugport for the LPW Both Rosal es and co-worker G priano Herrera
testified that workers nade statenents about Rosal es' union adherence to or
in the presence of Qiveros, and Qiveros did not deny know edge.
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record.” Rosales testified that he spoke to Qiveros before | eaving the
field toinformhimthat the cutting hurt his back and to nake
arrangenents to rejoin the crewin Poston. Hs testinony that he spoke
to Qiveros before | eaving was corroborated by d priano Herrera, whom
the AAOfound to be a credible wtness. Qiveros denied that he spoke to
Rosal es that day and stated that, upon seeing Rosal es | eave the field,
he call ed Rosal es' departure to the attention of field supervisor Carlos
Rodriguez. Qiveros stated that he di scharged Rosal es for | eaving work
w thout notifying him Qiveros' testinony was uncorroborated, although
Respondent coul d have cal | ed Rodriguez to corroborate.? In sum
the record supports the ALOs finding that Respondent’'s asserted reason
for discharging Rosales, that he left his work wthout notice to or
permssion fromQiveros, was pretextual .

At no tine did Respondent produce any convinci ng reason for
di scharging Rosal es, its enpl oyee of eight years. As Respondent has not

cone forward with any legitinate and substanti al

"The ALO based her credibility resolutions in part on the deneanor of the
wtnesses. To the extent that the resol uti ons were based upon deneanor, we
Wil not disturb themunless the clear preponderance of the rel evant
evi dence denonstrates that they are incorrect. AdamDairy dba Rancho Dos
Ros, 4 ARB No. 24 (1977); H Paso Natural Gas (., J93 NLRB 333, 78 LRRM
1250 (1971); Standard Dy VeIl Products, 91 NLRB 544, 26 LRRM 1531 (1950).

Y\ agree vith the ALOs finding that Qiveros testinony that
he did not speak to Rosales that day is inplausible. According to
Qiveros, he watched Rosal es wal k off the |ob a short distance
away, but said nothing to himalthough Rosal es, working as a cutter
inatrioof tw cutters and a packer, nust have hanpered the work
of the trio by leaving. Furthermore, Rosales did not |eave
imedi atel y but instead stayed by the e_dge of the field for the
rest of the work daxl; it appears incredible that Qiveros did not
speak to himabout his departure at any tine that day.

5 ALRB No. 45 6.



busi ness justification for the discharge, we affirmthe ALOs

concl usion that Rosal es was discrimnatorily discharged in violation of
Sections 1153 (d and (a) of the Act. NNRBv. Geat Dane Trailers, Inc.,
388 US 26, 65 LRRVI 2465 (1967).

In affirmng the ALOs concl usi on, we al so conclude that the
unfair |abor practice charge was tinely filed. Section 1160.2 of the
Act requires a charge to be filed wthin six nonths after the date of
the alleged unfair labor practice. The unfair |abor practice occurred
inearly My 1976 and the charge was filed on Decenber 29, 1976, nore
than six nonths later. However, Rosal es did not know of his
termnation until QGctober 1976. Uhder NLRA precedent, the six-nonth
period does not begin to run until the aggrieved party knows, or
reasonabl y shoul d have known, of the illegal activity which is the
basis for the charge. NRBv. Local 30, International Longshorenen's &
Vér ehousenen' s Lhion, 549 F.2d 698, 94 LRRM 3072 (Sth Ar. 1977); Hot
Bagel s and Donuts G Saten Island, Inc., 227 NLRB 1597, 95 LRRM 1586

(1977). Therefore, we find that the charge was tinely fil ed.
RER

By authority of Labor Code Section 1160.3, the Agricultural
Labor Rel ations Board hereby orders that the Respondent, Bruce Church,
Inc., its officers, agents, successors, and assigns, shall:

1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst any

enpl oyees to di scourage their union activities; and

(b) Inany manner, interfering wth, restraining, or

5 AL3B NO 45 1.



coerci ng enpl oyees in the exercise of their right to engage i n union
activities or other concerted activities for the purpose of collective
bargai ning or other mutual aid or protection.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) CGfer Jose Rosal es immedi ate and ful |
reinstatenent to a loader's job or conparabl e enpl oynent, w thout
prejudice to his seniority or other rights and privil eges;

(b) Make whol e Jose Rosal es for any | oss of pay or other
economc | osses suffered by reason of his termnation, plus interest
thereon conputed at the rate of 7 percent per annum and rei nmburse him
for travel expenses or other expenses he has incurred in his efforts to
obtain interi menpl oynent, as prescribed in Butte View Farns, 4 ALRB
No. 90 (1978);

(c) Preserve and nake available to the Board or its
agents, upon request, for examnation and copying, all payroll records,
soci al security paynent records, tine cards, personnel records and
reports, and other records necessary to anal yze the back pay and
reinstatenent rights due under the terns of this Qder;

(d) Sgnthe Notice to Enpl oyees attached hereto. Udon
its translation by a Board Agent into appropriate | anguages, Respondent
shal I reproduce sufficient copies in each | anguage for the purposes set
forth herei nafter;

(e) Wthin 30 days after issuance of this QO der,
nail a copy of the attached Notice in appropriate | anguages to each of

the enpl oyees on its payroll at any tine during the period from

5 ALRB No. 45 8.



Qctober 1, 1976, until the end of the 1976- 77 harvest season and al so
provide a copy to each of its enpl oyees enployed at any tine during its
1979 peak season;

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
properties, the tine(s) and pl ace(s) of posting to be determned by the
Regional Drector. Respondent shall exercise due care to replace any
copy or copies of the Notice which nay be al tered, defaced, covered, or
r enoved,

(g Arange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees assenbl ed on conpany property,
at tines and places to be determned by the Regional Drector.

Foll ow ng the reading, the Board Agent shall be given the opportunity,
out side the presence of supervisors and nanagenent, to answer any
guestions the enpl oyees nay have concerning the Notice or enpl oyees'
rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this
readi ng and the question-and-answer period; and

(h) Notify the Regional Drector wthin 30 days after
the issuance of this Qder of the steps it has taken to conply
herew th, and continue to report periodically thereafter, at
LI
LI

5 ALRB No. 45 9.



the Regional Drector's request, until full conpliance is
achi eved.
Dat ed: June 29, 1979

GERALD A BROM Chai r nan

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

5 ALRB No. 45 10.



NOT CE TO BEMPLOYEES

After charges were nade agai nst us by the thited FarmVWrkers Uhion and a
heari ng was hel d where each side had a chance to present its side of the
story, the Agricultural Labor Rel ations Board has found that we interfered
wth the rights of our workers to freely deci de whether they wanted a uni on
and to act together to hel p one another as a group. The Board has ordered
us to distribute and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that the
Agrlhcultural Labor Relations Act is a lawthat gives all farmworkers these
rights:
To organi ze t hensel ves;
2. To form join, or hel p unions;

3. T% bargain as a group and to choose whomthey want to speak for
t hem

4, To act together wth other workers to try to get a contract or
to hel p and protect one anot her; and

5. To decide not to do any of these things. Because
this is true, we promse that:

VEE WLL NOT do anything in the future that forces any enpl oyee to do, or stops
any enpl oyee fromdoi ng, any of the things |isted above.

Especi al | y:
VEE WLL NOT fire or lay off any enpl oyee because he or she joined or supported

a ur%i on or acted together wth other enployees to help and protect one
anot her .

VEE WLL offer Jose Rosal es his job back, and we wll pay hi many noney he | ost
because, we fired him plus interest thereon at 7 percent per annum

If you have any questions about your rights as farmworkers or this Notice, you
nmay contact any office of the Agricultural Labor Relations Board. Qne is |ocated
at 112 Boronda Road, Salinas, Galifornia 93907; tel ephone (408) 443-3160.
Dat ed: BRUICE CHRCH I NC

a/.

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE

5 ALRB No. 45 11.



CASE SUMARY

Bruce Church, Inc. (UFW 5 AARB No. 45
Case Nos. 76- CE-124/142-E
77-E 65/ 74/ 121- E

77-C& 21-M
AODEOS N _ _

The ALO concl uded that Respondent violated Sections 1153 (c) and (a) of
the Act by discrimnatorily discharging Jose Rosal es, a UFWsupporter, find-
ing Respondent's asserted reason for discharge to be pretextual. The ALO
concl uded that the underlying QP charge filed on Decenber 29, 1976, was
tinely filed under Section 1160.2 of the Act, where Rosal es, although dis-
charged in early May 1976, did not know and coul d not reasonably have dis-
covered this fact until CGctober 1976 when he attenpted to resune enpl oynent.
The ALO concluded that the six-nmonth filing period began to run in QGctober.

~The ALO found that the General (ounsel had not net his burden of
proving: (1) that Gabriel Contreras, Juan Aguilar, and Manuel Torres were
di scharﬁ_ed for union activity, and (2) that Jose Qutierrez was not rehired
due to his engagi _nP in protected activity, in absence of evidence show ng
that work was avail abl e.

The ALO concl uded that Respondent di scharged three | oaders in violation
of Section 1153 (a) because they left the field to protest a change in their
wor Ki nﬁ conditions and to informtheir union representative. The ALO f ound
that the no-strike clause in the collective bargai ni ng agreenent between
Respondent and the Teansters was not breached, because the workers' departure
constituted only mninal interference wth production. The ALOfurt her
concluded that the no-strike clause in this pre-Act contract was
unenf or ceabl e because there was no evi dence that the workers had freely
sel ected the Teansters as their collective bargai ning representative.

BOARD DEA S ON _ _

_ The Board reversed the ALOs conclusion that the | oaders were illegally
discharged. F nding that pre-Act collective bargai ning agreenents are

enf orceabl e under Section 1.5 of the Act, the Board concl uded that the

| oaders' activities constituted a breach of the no-strike clause of the
agreenent. The Board found that the workers shoul d have sought recourse
under the grievance procedure, which covered the subject natter of the
dispute, by contacting their union representative during nonwork tine. The
Board hel d that al though agricultural enpl oyees' attenpts to contact their
uni on representatives nmay encounter difficulties not arising in a typical
industrial situation, the |oaders' absence for two to three hours viol ated
the no-strike cl ause.

~ The Board affirned the ALO s concl usion that Jose Rosal es was
discrimnatorily discharged, finding that Respondent's asserted reason for
di scharge was pretextual and that Respondent did not cone forward wth any
legitinmate and substantial business justification.

REMED AL CRDER _ _

The Board ordered Respondent to cease and desist fromits unl aw ul
practices, to offer Jose Rosal es reinstatenent and to nake Rosal es whol e for
econom c | osses suffered due to the discharge, and to sign, nail, post, and
arrange for the reading of a renedial Notice to Epl oyees.

* % *

This CGase Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

5 ALRB No. 45 roEox



BRICE CHROH INC, CASE NOS. 76-CE-124-E
Respondent , 76-CE-142-E
77- CE-65-E
and 77-CE-74-E
UN TED FARVI WERKERS CF ;; %: %ilME
AVER CA AFL-AQ
DECI SI ON

Charging Party,
and
MNLE. TGRRES V.,

Charging Party.

N N N N N e e e e e e i e

Robert W Farnsworth, Salinas,
for the General ounsel

Kenneth E Rstau, Jr. and
WlliamD Qaster (on the brief)
of @ bson, Dunn & QG utcher, Newport
Beach, for the Respondent
Anita Morgan, Calexico, for the
Charging Parties
STATEMENT F THE CASE

Jennie Rhine, Admnistrative Law Gficer: This action

arises fromsix separate charges that the respondent, Bruce Church,
Inc. (BAD, coomtted unfair |abor practices in violation of
sections 1153(a), 1153 (c) and/or 1153(d) of the Agricultural Labor
Rel ations Act (ALRA) (Cal. Labor Code 88 1153(a), (c), and (d); all
statutory citations are to the Labor (ode, unless ot herw se
stated). The charges and the two conpl ai nts issued thereon al | ege
that in 1976 and 1977, the



enpl oynent of eight BO workers was termnated, by either their discharge or
the conpany's refusal to rehire them because of their participation in
legal |y protected activities.

The respondent filed tinely answers, the cases were consol i dat ed,
and a hearing was conducted at Salinas and B GCentro, Galifornia, on el even
days during the period from12 Septenber through 7 Gctober 1977. Al
parties were represented’ and had an opportunity to present evidence and
examne wWtnesses. ounsel for the respondent and the general counsel
filed briefs after the hearing.

THE BV DENCE

[. | NTRODUCTI ON

A Background

A corporation, Bruce Church, Inc., is one of the nation's |eading | ettuce
producers. It grows and harvests |ettuce and sone secondary crops in the
Slinas, Santa Maria, San Joaquin, and Inperial Valleys of Galifornia, as well
as parts of Arizona. |Its headquarters is in Salinas, Galifornia. A its peak
harvest season it enpl oys approxi mately 1500 workers. Sone harvest crews nove
fromone valley to another as the lettuce is ready for harvesting, while

others are forned for a single area. Sone

=  Mnuel Torres V., who filed his own charge, appeared and intervened on his
own behal f at the begi nning of the hearing. The ULhited FarmVWWrkers of

Arerica, AFL-Q O (UAW, which filed the charges on behal f of the ot her

wor kers, intervened when the hearing was reconvened in B Centro on 19
Septenber 1977. | was subsequent|y advi sed that Torres woul d be represent ed
by the UFW(see General Gounsel Ex. 1-L). Both Torres and the UFWwere absent
fromportions of the hearing, each having waived the right to be present

t hr oughout .



workers stay wth the crews as they are shifted fromarea to area while
others work in only one or two areas. Each harvest crew works under the
direction of a crewforenan, who gets his orders froma harvest or field
supervisor. The harvest supervisors work under the direction of the
harvest nanager, who throughout the naterial period was Noel Carr.

Bruce Church, Inc., and the Teansters Whion have had a series of
col | ective bargai ning agreenents covering the field workers since July of
1970. A 3-year contract signed in July 1975 (Respondent Ex. 4) covers
the period of the events at issue. There is no evidence that the field
wor kers were consul ted about the designation of the Teansters as their
bargai ning agent prior to the negotiations of any of the contracts,
though there i s evidence that sone workers participated in the ratifi-
cation of 1976 nodifications of the 1975 contract. The workers who
testified were generally aware of the existence of the contract, but none
was famliar wth its provisions. The BA truck drivers have been
covered by a separate agreenent wth the Teansters.

Late in 1975, after the ALRA cane into effect, separate
el ections between the Teansters and the Unhited FarmVWrkers of Anerica,
AFL-AQ O (LRYW, were held in three geographi cal areas. These el ections
were set aside when the Agricultural Labor Rel ations Board (ALRB)
determned that a statew de bargaining unit was appropriate. Bruce
Church, Inc., 2 ALRB No. 38 (1976). A statew de el ection in which the ULFW

received a ngjority of the votes was held on 30 January 1976. At the

tine of the hearing



inthis natter objections were pending, but official notice is taken
that the UPWhas since been certified by the board as the
representative of all Galifornia BO field workers. Bruce Church,
Inc., 3 ALRB No. 90 (1977).

B. Personnel Policies

Gew forenmen generally have the authority to hire, fire,
assign work positions, grant | eaves of absence and give warnings to
workers in their crews, in conformty wth conpany policy, which
itself accords wth the conpany's contract wth the Teansters S nce
the exercise of these powers is involved in each of the termnations
at issue, a general discussion of the personnel policies is
appropriate prior to the discussion of the individual cases.

New enpl oyees are to be hired only if no one with seniority
is available; wthin that framework, during the material period a
forenman coul d hire as a new enpl oyee soneone who had previ ously been
termnated by the conpany. Conpany policy requires a witten warni ng
to be issued to a worker who msses work wthout either prior
aut hori zation or good cause. The forenmen have the authority, subject
toreview to grant permssion for an absence and, if approval was
not obtai ned in advance, to reviewthe reason for an absence and
determne whether to issue a warning. A worker is supposed to be
termnated upon receiving within six nonths a third warning for
rel ated of fenses such as unapproved absences. It is al so conpany
policy to termnate a worker who msses nore than three consecutive
wor kdays w thout notifying the conpany; such a worker is deened to

have quit voluntarily.



Wi | e these policies nomnally have been in effect since at |east
1972, enforcenent was | ax and the foremen had great |atitude in applying
themuntil sonetine after Noel Carr assuned the position of harvest nanager
around Septenber of 1975. Under his direction, the policies were enforced
nore strictly.

Supervi sors review the decisions of their forenen, and nornal |y
cosign notices of warnings or termnations. They al so nmake per sonnel
decisions in the absence of the forenen. They nay overrul e their forenen,
though this rarely happens. A supervisor nmay al so nake a personnel deci sion
hinself or at the direction of Noel Carr, even though a foreman is present.

hce a warning or termnation noti ce has been submtted to the
office, only Noel Garr can rescind it. In the case of serious infractions
whi ch are cause for imedi ate di smssal, such as drunkenness or
i nsubor di nation, the worker is usually suspended for 24 hours while Carr
reviews the situation wth the forenan or supervisor to determne if the
termnation is justified. In general, however, the hierarchical structure
IS respected, and the crew forenen, as the direct supervisors of the workers
intheir crews, have the authority to nake nost individual personnel
deci si ons.

C The Gonpany's Attitude Toward The UFW

Enpl oyer aninosity to the UFWis alleged to be a notivating

factor in the termnation, over an 18-nonth period follow ng the UFW
victory, of fiveindividuals inthis case. Regarding the conpany's
attitude toward the UPW, various field

2 Distinguished fromthat of the forenen invol ved in particul ar

termnations, which will be di scussed bel ow



supervi sors and crew forenen (including one called by the genera
counsel ) currently enpl oyed by BA denied categorical ly ever having been
instructed to treat UFWsupporters differently than Teanster supporters.
They al so denied being told to identify the UFWsupporters anong their
crews. The only instructions they recal | ed bei ng gi ven about unions or
el ections had to do wth directions about getting their crews to the
polls in the various el ections. None recall ed statenents from nanagenent
to the effect that the conpany woul d not negotiate wth the UFW

Harvest manager Carr generally corroborated the foregoing. He al so
testified that the conpany's policy regarding the el ecti ons was one of
neutrality, and the forenmen and supervi sors were not supposed to take sides.
The conpany was aware that sone enpl oyees supported one union, sone
supported the other, and sone were indifferent; in sone instances the
conpany knew the identity of the supporters (Tr. I X pp. 65-69).

Joe Robl edo was call ed by the general counsel to rebut the evidence
of conpany neutrality. Robledo worked for BO for 18 years, the last 10 as
a foreman of a crew In naid-1976 Noel Carr fired hi mbecause he had been
unabl e to obtain a permt required for driving a crew bus. On direct
examnation Robledo testified in essence that in neetings during the 1975
el ection canpai gns Carr urged the foremen to tell the workers the Teansters
was the better union and if they chose the UAWthere would be no jobs. GCarr

also told the forenen their jobs woul d be tougher



if the FWwon. He instructed the forenen to turnin alist of their
crews, identifying the supporters of each union. The forenen were al so
told to inquire about the union synpathies of people who applied for work,
and not to hire UFWsupporters.

Robl edo further testified that after the UFWvictory in the
January 1976 el ection the attitude of nmanagenent hardened: the forenen
were pressured to fire UFWnenbers and to enforce strictly conpany
pol i ci es (about absenteeism for exanple) in areas which previously had
been left to their discretion. Robledo hinsel f supported the Teansters and
once bought beer for his crewto cel ebrate an earlier Teanster election
victory, thinking, based on what Carr had said, that a UFWvictory woul d
nean the forenen's jobs were | ess secure because the workers woul d no
| onger take orders fromthe conpany. Tr. X, pp. 119-143.

M si bly shaken by an aggressi ve exposure of his hostility toward
Carr for firing him on cross-examnati on Robl edo recanted much of his
direct testinony. Wat renained was that while Carr had told the forenen
the Teanster contract was better for the workers than the UFWcontract for
vari ous reasons, and told themto relay that to the workers, he also told
the forenen to treat UFWand Teanster supporters, and al |l workers,
equal | y. Sone hardeni ng of personnel policies coincided wth Noel Carr's
becomng harvest nanager in md-1975 and wth the inclusion in the 1975
Teanster contract of a provision that a worker be given two warni ngs
bef ore bei ng di scharged. Gher changes, including clearing the nunbers
and nanes of new hires with field supervisors (which the forenen were told

was to prevent people from



junping fromone crewto another), occurred soon after the 1976 UFWvi ctory.
Robl edo al so testified that before the el ections the conpany distributed |eaflets
saying it didn't care which union the workers voted for, the inportant thing was
that they vote, and the forenen were told to urge people to vote.
Robl edo still naintained that the night before one el ection the forenen, follow ng
instructions, included on their payroll sheets an indication of who supported which
union and that after the 1976 UFWvictory, the forenen were told to watch out for
Chavi stas® and union "agitators" who caused troubl e by urging strikes or work
stoppages. He also said that he hinself had never hired, fired, or treated a worker
differently in any way on the basis of the worker's support for a particul ar union.
Tr. X, pp. 148-194.
[1. THE TERM NATI O\S

The five termnations allegedly notivated by union activity, each factually
distinct, are reviewed i n chronol ogi cal order. A discussion of the sixth charge,
I nvol ving the discharge of three workers who |eft their jobs in a protest over
wor ki ng condi tions, follows.

A Jose Rosal es

The conplaint alleges that Jose Rosal es was deni ed enpl oynent on or

about 8 Crtober 1976 because of his suspected

= l.e., UPWnenbers and supporters, so-called fromthe nane of the union's
presi dent, Cesar Chavez.



support for and activities on behalf of the UFW The respondent
contends that Rosal es was termnated on 3 May 1976 sol el y because he
left his job and was absent nore than 3 days w thout authorization or
expl anat i on.

Rosal es had been enpl oyed by for approxi nately ei ght
years, the last three as a loader in a ground crew Loaders pick up
boxes of cut and packed | ettuce and put themon a truck as it noves up
and down the field. Rosales had previously done a variety of field
jobs, including cutting lettuce. He transferred into the crew
directed by Felix Qiveros in Gctober or Novenber of 1975. Rosal es
worked as a lettuce cutter briefly, but in md-Novenber replaced one
of the crews four |oaders, Mictor Torres, who took a | eave of absence
when the crew conpleted its work at one | ocation and was about to
nove. Foreman Qiveros testified that he told Rosal es the | oader's
job was his until Torres returned.

In April 1976, in Poston, Arizona, Qiveros gave Rosal es a
nonth's leave until My 2nd (Respondent Ex. 2). Rosales testified
that before | eaving he asked Max Quriel and Ramro Arzol a, two
enpl oyees who handl ed personnel nmatters, whether he woul d have his
seniority when he returned, and both of themsaid he would. d priano
Herrera, a friend of Rosal es and another |oader in Qiveros® crew
testified that in his presence Rosal es asked not only Quriel and
Arzola, but also Qiveros, and Herrera heard all of themtell Rosal es

he woul d have his job back when he returned.



Rosal es returned early fromhis vacation, rejoining the crew

on April 267 in Firebaugh, in the San Joaquin Vall ey.
Qiveros told hi mwhen he returned that he could not work as a | oader
because M ctor Torres had returned and resuned work, and Torres had
nore seniority than he. Wen he disagreed, according to Rosal es,
Qiveros told himhe had no seniority on the "north side" (the San
Joaquin and Salinas Valleys), only on the "south side" (Arizona and the
Inperial Valley). Qiveros testified he told Rosal es he had no
seniority either in Firebaugh or inthe crew? Qiveros also
testified that he tol d Rosal es he woul d have the next available job as
a |l oader; Rosales denied that Qiveros said anything like that.

Rosal es worked as a cutter part of the day he returned, and
for a brief period the second day. After working about 1-1/2 hours he
stopped, he testified, and told Qiveros that he (Rosal es) coul d not

cut because his back ached.? Qiveros

= Resale's said he returned between the 19th and 22nd of
ril, but tine cards (Respondent Exs. 38 and 48) corroborate
iveros® testinony that Rosal es returned on the 26t h.

1%

(onsi der abl e evi dence concerning seniority was proffered. The basis
contract provisionis Article XII (Respondent Ex. 4, pp. 9-10).
Harvest nanager Carr, field supervisors, forenen, sone workers, and
Roy Mendoza of the Teansters Uhion were examined on their
under standi ng of the way in which the provision was applied in
practice. Snceit is not essential in ny viewof the case, this
evidence is not set forth in detail.

6/

Qiveros hinself testified that | oaders who stand erect and wal K,
_Cal’l’?ll ng boxes, nuch of the tine, often have difficulty cutting, which
i nvol ves constant bendi ng over, and conplain that it hurts their
backs. Qutters frequently have the sane conpl ai nt about | oadi ng.
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replied that it was too bad, there was nothing he coul d do. Rosal es
then said that he was | eaving but would return when the crew was in
Post on agai n, where he had seniority. Qiveros said that that was all
right, he woul d see what arrangenents coul d be nade. Rosal es did not
resune work but, he said, stayed around the field for the rest of the
workday. Herrera said that froma distance he saw (but did not hear)
Rosal es and Qiveros tal king, and that Rosal es then cane to where
Herrera and the other | oaders were working, stayed there for a while,
and then left the vicinity. Herrera did not know whether he left the
field.

Qiveros testified that Rosal es never said anything to
hi m about stoppi ng work, being unable to cut because of his back, or
rejoining the crewin Poston. According to Qiveros, he did not
know Rosal es was | eaving until a co-worker of Rosal es said he was
gone. Qiveros then noticed Rosal es, about 100 feet away, at the
edge of the field Qiveros did not call after himto find out
where he was going, or why, but did call the fact of his leaving to
the attention of the field supervisor, Carlos Rodriquez, who was
about 50 or 60 feet anay. Qiveros said he did not see or talk to
Rosal es again until Qctober. nh 3 May 1976, after Rosal es had been
gone for nore than three days,
1111
1111
1111
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Qiveros wote out a termination notice.”

Rosal es' next contact was when he went to the conpany
office in Hiuron sonetine in ctober 1976, and told Max Quriel he was
returning for his job. He then first |earned that he had been
termnated. He returned the foll ow ng afternoon when Felix Qi veros
was present. According to Rosales, Qiveros told Quriel and him
that he had been termnated for bei ng absent w thout notifying
Qiveros, the termnation said everything, and there was not hi ng
else to discuss. Qiveros saidto Quriel that if he, M, wanted
Rosal es to go back to work, Rosal es could go back to work. Quri el
did not reply. Qiveros told Rosal es that he was a troubl enaker,
and Ramro Arzola, who was al so present, tol d Rosal es there was
nothing el se to discuss, the termnation was final. Rosal es then
went to the Teansters Uhion.

As aresult of a phone call by a Teanster representative
there was anot her neeting in Boston, sonetine in Decenber, of
Rosal es, Quriel, Qiveros and an unidentified Teanster. At this
neeting, Rosales testified, Qiveros told himthat he

7  The termnation notice (Respondent Ex. 3, translated at Tr.
MIl, p. 4) states:

~ Jose H FRosales returned froma | eave that had been
given him H was a | oader but he had no seniority in
Hrebaugh, so | put himto cut and he worked two hal f
days, and he woul d stop. Then he stopped com ng

w thout hearing any nore fromhim S nce he has been
absent for several days, this is the reason that |-nake
this termnation.
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should not play the fool, that Qiveros had told himbefore to wait,
and he woul d be given the next available job as a | oader. Rosal es
told Qiveros that if he had said that before, Rosales woul d have
stayed. Rosal es was not reinstated, and the UFWsubsequently filed
the instant charge on his behal f.

The only other wtness who testified about Rosal es' ter-
mnation, harvest nanager Noel Carr, said that he did not know
Rosal es but vaguel y renenbered bei ng contacted about himby a
Teanster agent in ctober or Novenber 1976, and understood there to
be sone question about a back problem The termnation was then six
nonths ol d. He advised the business agent that if Rosal es were to
supply a doctor's certificate stating he was physically able to
work, the conpany would try to place himas a new enpl oyee. CQCarr
heard nothing further fromeither the Teanster representative or
Rosal es. FRosales testified that he was never tol d the conpany woul d
rehire himif he supplied a doctor's note.

Regarding his union activity, Rosales testified that at the
tine of the election in January 1976, while he was in Qi veros'
crew, he supported the UPW He participated in conversations anong
the crew about the union, and on one day wore a UFWbutton. He al so
said that one tine he heard a co-worker, A berto Ruiz, tell Qiveros
that he (Rosal es) was a Chavista and should be fired. Qiveros did

not say anyt hi ng
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in response. Another tine Rosales heard Qiveros say that the
UPWwas a bunch of thieves and only screwed the peopl e. ¥
Herrera also testified that he heard Rosal es identified nore than
once as a Chavista in Qiveros' presence.

Qiveros testified that he didn't renenber an A berto
Ruiz's ever working in his crew, and that no one ever called
Rosal es "nanes"” in his presence or told himhe should fire Rosal es.
He al so deni ed naki ng the statenents about the UFWthat Rosal es
attributed to him and saying at the neeting in Hiron that Rosal es
was a troubl enaker. He did not deny know ng that Rosal es was a UFW
supporter, though he said he saw Rosal es before his | eave of
absence talking in what appeared to be a friendly nanner wth
Teanst er busi ness agents. Qiveros said that his only reason for
termnating Rosal es was his | eaving w thout notice.

B. Jose Qutierrez

The general counsel alleges that on or about 9 Decenber
1976 the respondent refused to rehire Jose Qutierrez because of
his participation in concerted activity and his support for and
activities on behal f of the UFW Qutierrez worked at Bruce Church
from1970 until 30 April 1976 in Joe Robledo's crew Hs
testinony about his job and his efforts to return to work is

uncont r adi ct ed.

= Gontrary to counsel 's assertion that the renark attributed

to AQiveros was a general anti-union conment (see respondent's
brief, page 33), | think it is clear fromthe context that the
statenent referred to the UFW(Tr. M, p. 34).
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From 1970 through 1975, wth the consent of his forenan, he
left the crewin the spring and returned to it in Septenber or
CQctober. During the summers he visited his famly and pi cked nel ons
for other enployers. 1In 1976, follow ng his usual practice, he left
the crewon April 30th, telling Robledo he'd return in Cctober.

Robl edo agreed. OQver the summer Robl edo was termnated. (Wen he
testified, he was not questioned about GQutierrez.) In Qctober
Qutierrez returned to the vicinity of the crew which was working in
the San Joaquin Valley. Hearing fromother workers that there were
guards at the gate,? Qutierrez did not go to the work site or, at
that tine, actually apply for reinstatenent.

Qutierrez next attenpted to be reinstated in Cal exi co
sonetine during Decenber 1976. First he asked for work thinning
| ettuce fromdrivers of the buses that picked up the workers; he was
told there was no work. Wthin the foll ow ng week he applied
unsuccessfully to five crewforenen and three field supervisors. n
cross-examnation Qutierrez said he was told by themthat the crews
were conpl ete. He next went to the ALRB, and subsequent|y acconpani ed
two board agents to "the Hole" in Calexico, the pick-up site for
workers to be transported to the fields and a pl ace where peopl e
frequently applied for work. He heard Max Quriel tell the agents that
he, Quriel, could do nothing

¥ The parties stipulated that B |eased a portion of a
| arge ranch, and the | essor nai ntai ned security guards at the
entrance to the ranch.

- 15 -



about Qutierrez' job, they would have to talk to the conpany.

Mar cel i no Sepul veda had been an assi stant forenan under Joe
Robl edo and took over the crew after he was termnated. Sepul veda
confirmed that GQutierrez regularly left the crew over the summer
In 1976 Sepul veda was tol d by Robl edo that he had given Qutierrez a
witten | eave of absence, but Robledo didn't say for how | ong.
Sonetine later in the year, Sepul veda testified, he was advi sed by
the conpany that he should fill out termnation slips on Qutierrez
and three others who had not returned at the end of |eaves, and he
di d.

Sepul veda was one of the forenen Qutierrez asked for work
in Decenber. Sepul veda replied that he al ready had too nany
workers in the crew because sone others had recently returned from
their vacations. According to Sepul veda, Gitierrez did not say
anyt hing about his | eave of absence. The others to whom Qutierrez
said he applied and who testified, either were not asked about him
or did not renenber him No docunentary evidence directly rel evant
to Qutierrez was introduced. He admtted under cross-exam nation
that he filed a claimfor unenpl oynent insurance in May 1976.

Qutierrez testified about the follow ng participation in
protected activities. In January 1976 he, al ong wth ot her
workers, signed a petition asking that the conpany stop deducting

Teanster dues fromthe workers' paychecks. He al so hel ped
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circulate the petition on the bus on the way to work, handing it to
peopl e and encouragi ng themto sign. The bus was driven by
Marcel i no Sepul veda, who told Gutierrez, according to him that "it
didn't correspond to ne [Qutierrez] to agitate the peopl e.”
Qutierrez responded that it was their right, to which Sepul veda
replied that they didn't know what they were doing. (Tr. V, p. 102.)
The petition was not introduced, and the evidence does not establish
either that the conpany received it or that it was sponsored by the
W

Sonetine in February 1976 a work stoppage was initiated by
sone nachi ne crews, and the ground crews, including Gitierrez, were
asked to stop work in support. Qutierrez testified that he, in the
presence of Sepul veda and a fiel d supervisor, Sylvio Basetti, urged
his crewto participate in the stoppage. O cross-examnation he
testified that he was not alone in urging the crewto support the
stoppage, and that the entire crewdid stop working. The work
st oppage | asted about two hours.

Mar cel i no Sepul veda was not questioned in detail about these
events. He said only that he never threatened Gutierrez for union

activity.

C Gibriel ontreras

The general counsel contends that Gabriel Contreras

Roner os was di scharged because of his union activity, while the
enpl oyer contends that he was legitinately termnated for failing

to report for work wthout notifying the conpany.
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Gontreras, who worked for Bruce Church for seven years, |ast worked
on Friday, 28 January 1977. At the end of the workday, he
testified, he felt ill but did not nention it to his crew forenan,
Mar cel i no Sepul veda, because he thought he woul d be able to work
the next day. Saturday, feeling worse, he did not go to work but
did drive hinself about six mles fromhis home to a doctor in
Mexicali. Hewas ill through the followng week, so ill that on
VWdnesday his wfe went by bus to get nore nedicine fromthe
doctor, and a nurse in the area cane to his hone to admni ster an
injection. Friday, a week after he last worked, he had a friend
drive himto the field so he coul d get his paycheck, which he
needed for his nedical expenses. Wen he got his check fromRamro
Arzola, he learned that he had been termnated, and coul d not get
his job back w thout the approval of Noel Carr, who was not in the
area that day. He was also told by Arzol a that he woul d need proof
that he was ill.

It is uncontested that Contreras did not contact the
conpany for a week after he last worked. Qontreras said that he
hinself was too ill to go or tel ephone on Saturday, when he went
to the doctor, or through the follow ng week. He had no tel ephone
in his hone, and no rel ati ves who worked for the conpany and coul d
relay a nessage. Al his body ached, particularly his throat
(where he had first felt the illness comng on), stomach and
joints. Athough he |ater said he had told no one (Tr. V, p. 63),

ontreras said on cross-exam nati on
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that he told Arzola he, Gontreras, had not contacted the conpany
because he was unable to talk (Tr. V, p. 38).

Sepul veda, the forenan, testified that he termnated
Gontreras for mssing work wthout notifying the conpany, and for no
other reason. H's understandi ng of conpany policy was that if
soneone who had two prior warnings mssed work for nore than three
days, wthout notice, the worker was to be termnated on the fourth
day. ontreras, as he admtted, had received two prior warnings
wthin the previous six nonths (Respondent Exs. 41 and 42).

Sepul veda recal | ed that he actual |y nade out the termination® on
Thursday, the fifth day of work Gontreras mssed. Sepul veda' s
expl anation is corroborated by the | anguage of the noti ce:

This person is termnated voluntarily. He has

Vol ophoned. | For (A'S. feason 1o 15 grven fg o0 M

understand that he retired voluntarily. For this

reason he is termnated, and he has two warnings. ¥
Sepul veda al so said that though an absence nay be excused by his
foreman if the worker brings proof of a good reason, once the
foreman has turned the notice in to the conpany he cannot do
anyt hi ng about it.

The follow ng Saturday Contreras went once again to the

doctor, and obtained a note sayi ng he had recei ved nedi cal

¥ The notice is dated 28 January 1977 (Respondent Ex. 47),
the last day Contreras worked.

W Respondent Ex. 47, translated at Tr. X p. 71.
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attention and was unabl e to work from28 January to 3 February
(General Gounsel Ex. 5). On Monday he went to the Hole, where

Sepul veda refused to allowhimto return to work. He was told by
Sepul veda that he had been "pushed" to terminate him Contreras said
(Tr. V, p. 16), but Sepul veda denied saying anything like that (Tr.
X p. 65).

Frustrated in several attenpts to see Carr, (ontreras went to
a Teanster business agent. Carr testified that as a result of being
contacted by the Teanster representative, he had Arzol a contact
Qontreras® doctor. Arzola reported back to himthat according to the
doctor (ontreras had suffered fromsone sort of stonmach flu, but
not hi ng that woul d have prevented hi mfromcontacting the conpany.?
Based upon this information, Carr said, he decided not to reverse the
termnation.

Gontreras testified about union activity consisting of
serving as a UFWobserver for his crew at a Septenber 1975 el ection
in Salinas, and carrying a flag in a UPWrally in the Hl e the night
bef ore the January 1976 el ection. Wile Sepul veda deni ed know ng
that Gontreras served as an el ecti on observer, such know edge nust
be inputed to the conpany. Gontreras said he wore a UFWbutton t he
day of the election, and at the polls was given an arnband used to
identify observers. No field supervisors or forenen were present,

but notice is

% This evidence is not considered for the truth of the
matter stated, but nerely as infornation upon which CGarr's
deci si on was based.
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taken of the fact that the conpany had its own observers.
Furthernore, according to Contreras, Max Quriel was present in the
voting place and gave hima ride back to the field after all the
ground crews had finished voting, sonetine after Sepul veda had
driven the rest of Gontreras' crew back. Wth respect to the
rally, Gontreras said "all" the conpany supervi sors were observers,
and Quriel exchanged sone words wth him He al so said thousands
of peopl e, including hundreds of enpl oyees, nost of whom had
flags or banners, participated in the rally.

D Juan Aguil ar

Juan Aguilar Ramrez¥ mssed work on Saturday, 29
January 1977, and was di scharged the fol |l ow ng Monday. The general
counsel contends that his foreman had been advi sed he woul d be
absent and Aguilar's mssing work was nerely a pretext for getting
rid of a known UFWsupporter. The respondent contends that Aguil ar
was fired sol el y because after having recei ved several warnings he
mssed work w thout notifying the conpany.

(n direct examnation Aguilar testified that he had to
take his grandnother to the bus depot on Saturday, and that before
| eavi ng the conpany bus in the Hol e Friday evening he told his
forenman, Jose Gorona (who al so drove the bus), he woul d not be at
work the next day. QCorona replied that he

~ Aguilar's testinony appears in the transcript under the
(incorrect) surname Ramrez. See Tr. |, p. iii.
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didn't give adam if Aguilar was absent. Qher workers were
present, including Manuel Torres.

Agui l ar was remnded on cross-examnation that he had
previously said in a declaration that his conversation wth
Gorona had taken place wth Gorona inside the bus and Aguil ar

outside.” He then testified that after his initial exchange

wth Gorona, he left the bus, went around it and opened the w ndow
by Gorona, and remnded Gorona he had told the workers to notify him
when they were going to mss work. Wthout replying. Gorona just
cl osed the w ndow

Ranon Rubi o R vera,® whose presence Aguilar did not
nmention, was called to corroborate him Rubio testified that while
he coul d not renenber what day it was (on cross-examnation he said
It was a Friday), he was wth Aguilar at the Hl e early one norning,
standi ng outside the bus, and heard Aguilar tell Corona that he
(Aguilar) could- not go to work because he had to take his
grandnot her to the doctor. Qorona responded that he didn't give a
damm about that, and closed the door to the bus, shutting both nen
out. Rubio said he did not know if Aguilar went to work on the day
of this exchange, but he did not go to the bus. He also said

Aguilar was telling Gorona about taking off the follow ng day. He

hi nsel f was ill
“ Tr. 1, p. 67. Aguilar also saidin his declaration that he was
taking his grandfather, not his grandnother, to the bus, Tr. |, p.

65. Aguilar testified at the hearing that his grandfather is
deceased.

% Rubi0's testinony appears under the surnane Rvera in the
transcript. See Tr. Il, p. iii.
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and was there to ask Gorona for tine off. S nce Corona neither
granted nor denied his request, he tel ephoned the conpany office for
authori zation. Rubio said that this was the only tine he called the
of fi ce.

Gonpany records indicate that on 21 January 1977 Rubi o
tel ephoned that he was ill and wanted tine off, and he was given a
| eave of absence until 15 February; on 15 February he again
t el ephoned and asked for, and was granted, further |eave until 23
February (Respondent Exs. 36 and 37, roughly translated at Tr. MII,
pp. 125-127).

Harvest nmanager Carr testified that when he received the
count of people at work in the various crews on 29 January, 1977
(the day Aguilar mssed work), he becane angry at the nunber
absent. In Jose Gorona's crewonly nine were at work; the usual
crew si ze was about 30 (Respondent Ex. 5). Carr said he issued
specific instructions that anyone who was absent that day w t hout
authori zation was to get a warning; while nornally a, third warning
was grounds for discharge, only those for whomthis was the fourth
or subsequent warning were to be termnated since this was an
unexpect ed crackdown. Wen he issued the instructions, he
testified, he did not know who had four or nore warni ngs and
consequent |y woul d be term nat ed.

Wil e Aguilar naintai ned that he had not received any
1111
1111
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prior warnings,?® the conpany produced copies of four other

warni ngs i ssued w thin the preceding two nonths (Respondent Ex.
29). The authenticity of the documents was not chal | enged. The
conpany al so produced a summary of its records (Respondent Ex. 6)
whi ch shows 56 warnings (an unusual |y | arge nunber) issued on 29
January for not appearing for work, and two termnations. The
ot her di scharged worker was al so a nenber of Corona s crew and
docunents show he had nore than three prior warni ngs (Respondent
Ex. 28). There is no evidence that he too was a UFWsupporter.

Jose orona did not nention Carr's instructi ons about the
29th in his testinmony. Qorona denied being told by Aguilar that he
woul d be off. He testified that he asked Aguilar on Monday why he
had m ssed work Saturday, and Aguilar said that he had yelled at
Gorona. (Qorona replied that he had not heard him

Curing the week preceding his discharge, Augilar
acknow edged on cross-examnation, he had asked Gorona for a day
off to go to the bank for noney for a car paynent. Corona gave
permssion, and Aguilar did not receive a warning. Conpany
records (Respondent Exs. 30 and 31) confirmthat Aguilar did not
work on January 27th.

¥  Aguilar appears to acknow edge on cross-examnation that he
received a warning for mssing the Pr evi ous Saturday, 22 January
(Tr. 1, pP: 48-49); however, | conclude that he did not conprehend
the significance of the date and was referring to the 29th (see
Tr. |, pp. 73-74).
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Regarding his support for the UFW Aguilar testified that
during the election canpaign in early 1976 he distributed UFW
| eafl ets and buttons. He said that on one occasi on on the bus,
Gorona, saying he did not want to see any flyers on the bus, took
| eaf | ets away fromAguilar, and another tine Mke Payne, a conpany
official, cane onto the bus and took | eafl ets away fromboth Aguil ar
and Ranon Rubio. Aguilar also testified that at a ti ne when he and
Rubi o were UPWrepresentatives for their crew, Noel Carr told
Aguilar not to mx wth Rubi o because he was crazy, and Aguil ar was
going to get in bad with the conpany.

Qher wtnesses corroborated Aguilar's testinony about
Gorona' s hostility toward the UFW R cardo Corral es testified that
Gorona supported the Teansters in the 1975-76 el ection period and on
nany occasi ons spoke derogatorily of the UFW As recently as the
spring of 1977 Gorona had said that if it ever had to sign a
contract wth the UFW the conpany woul d stop farmng and woul d
plant alfalfa or something el se (requiring less labor). Corrales
also testified that Corona was very critical of his work, which no
other foreman has been, and of the work of the other UFWsupporters,
Agui l ar, Manuel Torres, and Ranon Rubi o; however, Corral es never
recei ved any witten warni ngs fromQorona about his work or anything
el se.

Ranon Rubi o, well known for his UFWsupport, testified

that he heard Gorona tell Aguilar and others nor to pay
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attention to him(Rubi o), that he and the union were crazy,
and that it was bad for themto believe in what he .said. H
heard Corona say things like "'the Chavistas are crazy, the
(havi stas are to rob you only'™ (Tr. 11, p. 80). Rubio al so
descri bed how Gorona nade work nore onerous for two workers
he identified as UPWsupporters.

Gorona deni ed having harrassed or treated workers
differently because they were URWsupporters, telling Aguilar that
Rubi 0 was crazy or to stay away fromhim discussing unions wth
his crew or saying the conpany woul d have to go out of business or
plant alfalfaif the UWWwon. He said he criticized Aguilar's and
Gorrales' work, but Torres and Rubi o were good workers. Wiile he
deni ed know ng that Aguilar was a URWsupporter, he admtted havi ng

seen Aguil ar wearing UFWbutt ons.

E Mnual Torres
Jose Manuel Torres Ventura” was allegedy termnated
because of his known support for the UFWand/ or because it

becane known ,that he intended to testify to the ALRB about the

di scharge of Juan Aguilar. The enpl oyer contends that he was

| awf ul 'y di scharged for mssing work w thout prior authoriza-

tion or good cause after having received two prior warni ngs.
The sequence of events at the tine of his discharge

on 14 May 1977 is uncontested. Having been transferred on the

w  Torres is identified incorrectly in the transcript by the
surnane Ventura. (See Tr. I, p. iil.)
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basis of seniority alittle nore than a week earlier fromJose
GQorona’' s crew, whi ch had been di sbanded because of a reduction in
work, Torres was working as a cutter and packer in Tony Gonzal es'
crew. (O Saturday, May 14th, he accepted a ride fromthe conpany
| abor canp, where he lived, to the work site wth Jorge \el asquez,
anot her worker in the crew

Torres usual |y rode the conpany bus driven to and fromthe
fields by the crew forenan. The conpany had a policy, of which
Torres was aware but which was not strictly enforced, agai nst
cutters and packers driving their own cars to the fields; |oaders,
who worked | ater than the others, were excepted. General ly, those
who drove their own cars, but not those who rode the bus, were told
where the next day's work was to take place. Vel asquez, who worked
nostly as a cutter or packer but occasionally as a | oader, usually
drove his own car, according to Torres.

At any rate, that Saturday Torres did not know what field
the crewwas to work in, and neither, it turned out, did Vel asquez.
The two went to a field where the crew never appeared. For several
hours, until 10:00 or 10:30, they waited for the crew and assi sted
sone workers fromanot her conpany who were pi cking strawberries in
an adjoining field. Velasquez and Torres then returned to the | abor
canp, where they | earned fromthe canp cook that two supervisors had
been there |l ooking for them They stayed at the canp the rest of

t he aft er noon,
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but did not nake any effort to locate the crewor explain their
absence. The main office of Bruce Church was across the road from
the | abor canp, and in the canp itself was a personnel office that
was staffed on Saturdays. Torres' explanation for not doi ng anythi ng
was that they didn't think of it, there was no poi nt because soneone
had al ready .cone | ooking for them

The conpany' s perspective energes fromthe testinony of crew
foreman Tony Gonzales, his field supervisor Ranon Robl edo, and Noel
Carr. Wen Carr received the crew head count that Saturday norning
he was perturbed at the | ow count, particularly in Gonzal es' crew
Robl edo and anot her supervi sor cane to the office fromthe field at
CGarr's instructions, and Robledo told himthat according to the
foreman three workers were in the labor canp. ¥ Carr sent the
supervisors to the canp to |l ook for the mssing nen. The supervisors
| ooked around the canp and, not finding the nen, returned to Carr.
He told Robledo to give thema warning, and if it was their third
warning, to termnate them Robledo returned to the field, and he
and Gonzales filled out and signed termnation notices for Torres and
Vel asquez, and a warning notice for the third person (Respondent Exs.
21, 12, and 25, respectively).

Torres testified that he had received only one prior

war ni ng; however, the conpany produced copi es of three warnings

¥ (nzales testified he saw Vel asquez in the dining hal |l that
norni ng, appearing unready to go to work, and he heard that Torres
was out |ate the night before. The latter as uncorroborated
hearsay is not considered for the truth of the natter stated, and
Torres’ own statenent that he did not | eave the canp the previous
evening is credited.



issued to Torres by Gorona for mssing work in Decenber 1976 and
January 1977 (Respondent Exs. 15 and 16). Their authenticity was
not challenged. Torres said that in the canp Saturday evening
Gorona told himhe and Vel asquez were fired for not reporting for
work that day. Torres told Gorona what had happened, but Gorona
said there was nothing he could do. Gorona testified that he did
not renenber any such conversation. The fol | ow ng Mbonday when
(Gonzal es gave Torres a copy of the termnation notice, Torres did
not try to explain what happened. It appeared to Gonzal es t hat
Torres al ready knew he had been term nat ed.

Carr testified that he did not single out Torres and
Vel asquez on 14 May; he did not know themand did not know their
uni on synpat hi es. Vel asquez was subsequently, reinstated, wth
seniority but wthout back pay. GCarr said he was convi nced by a
Teanster representati ve that one of Vel asquez' earlier warnings
shoul d be resci nded because Vel asquez had had a good reason for
mssing work. Nb question was raised about the termnation
warning. Qorroborating docunentary evi dence was i ntroduced
(Respondent Exs. 13a, 13b, and 14).

Carr al so said he was not aware of anyone's contacting him
or the conpany to contest the appropriateness of Torres'
termnation.

Juan Aguil ar gave the only evidence of the treatnent

recei ved by others who went to the wong field. He testified
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that one tine when that happened to hi mand sone ot her workers,
not only did they not receive warnings, but after a neeting
between Carr and Teanster representatives they were given four

hours pay for the day. It turned out, however, that they had

reported to the field as instructed the day before, but a |ast
m nut e deci sion changed the field the crew was assigned to.

Wsual Iy in such instances, though not on the occasi on about
whi ch Aguilar testified, a supervisor goes to the field ori-
ginally designated to redirect workers who report there. No
evi dence was introduced that suggested a | ast mnute change of
field assignnent the day Torres and Vel asquez went to the wong
one.

Wiile in Gorona's crew, Torres was friendly wth both
Juan Aguil ar and Ranon Rubi o, and had supported the UFWduring
the 1976 el ection canpaign by distributing | eafl ets and butt ons.
He hinself wore a button. He too testified, that Corona had
warned himto stay away fromRubio. About a nonth after Aguilar
was fired, according to Torres, Aguilar cane to the field and
asked himto testify. Corona asked Torres why Aguilar had
cong, and Torres told him In what appears to be a nore recent
conversation wth Gorona about testifying for Aguilar, Torres said
Gorona told him"not to be too trusting, that [he] was hanging to a
wall like a fly and wth the | east blow|[he] was going to fall™
(Tr. 1, p. 89). Torres did not tell any supervisors at Bruce
Church that he thought he was being fired because Gorona knew he

was going to testify for Aguilar, but
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he said he did tell a Teanster representative. The Teanster
busi ness agent reported that he was unabl e to do anyt hing, so
Torres went to the ALRB.

Gorona admtted being told that Torres was going to
testify for Aguilar,? but said he did not tell anyone. Corona al so
knew that Torres was a UFWsupporter by his wearing uni on buttons,
but said that was not a factor in issuing warnings to Torres for
mssing work. There was evidence that Gorona granted | eaves of

absence to Torres when he requested them (see Respondent Ex. 19).

F. Sergio Padron, Mguel Del gado, and Marco Antoni o
Aranbul a

The general counsel contends that because Sergi o Padron,
M guel Del gado M|l al obos, and Marco Antoni o Aranbul a were fired for
protesting a change in working conditions, their discharges violate
section 1153(a) of the Act. Respondent contends that they were
| awful Iy discharged for refusing to foll ow orders and wal ki ng of f
their jobs in violation of the Teanster contract.

The nen were three of four |oaders in forenman Ranon
Pal acio's ground crew n 3 February 1977 that crew and anot her,
approxi mately 60 workers in all, were harvesting |l ettuce at the
GQorral Ranch in the Inperial Valley under the direction of field

supervi sor Marciel Luna ("Chino"), who in turn was directed

¥ (Qorona said he was not told by Torres until after Torres had

al so been fired (possibly the second conversation referred to by
Torres). (orona al so said, however, that he was told by Aguilar when
Aguilar visited the field (after he was fired, but before Torres
was). | do not consider it inportant to determne who told Corona.
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by area supervisor JimPyle. Soon after work began that norning Luna
i ssued instructions to the | oaders which they refused to fol |l ow

An understandi ng of the distinctions between "t hree-bed"
and "four-bed' harvesting i s necessary to understand Luna' s
directions and the | oaders' protest. Four-bed harvesting i s gen-
erally done only when the field is unusually wet, to mnimze the
I npaction of soil caused by the truck on which the lettuce is | oaded,
or after the field has been cut at |east once and there is relatively
little lettuce to be harvested. Wiile three-bed harvesting was
usual |y done at BA, on the day in question the four-bed nethod was
instituted by JimPyle, even though it was a first (and heavy)
cutting for the field.

A"bed" is arowof |ettuce (two heads w de) separated from
the adjacent rows by furrows. As the terminplies, in three-bed
harvesting two cutters and one packer (called a "trio") cut the
heads of |ettuce fromthree beds at one tine and pack themin boxes.
As all the trios in a crewnove through a field, the packed boxes
are left lined up in every third furrowfor loading. In four-bed
harvesting, each trio cuts four beds at once, and the "lines" of
boxes are left in every fourth furrow Each box contains two dozen
heads of |ettuce, and wei ghs about 55 pounds.

The truck on which the lettuce is loaded is driven in the

furrows, its axles straddling two beds and the furrowin
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between them S nce the truck occupies three furrows in all, in three-
bed harvesting a | oader precedes it up the field, renoving the boxes
fromthe furrowin which the truck is running and setting themin the
next enpty furrow ("opening up the road'). Two nore | oaders, one on
either side of the truck, lift the boxes over the intervening bed to
the truck (about 3-1/3 feet), where the fourth | oader stacks them
Wien one pass of the field is conpleted the truck is reversed down the
fieldin the sane furrows or "road," and the | oaders on either side
carry the boxes to the truck fromthe next closest |ines, which on one
side are three beds (10 feet) away fromthe truck, and, on the other
side, four beds (13-1/3 feet) away. In four-bed harvesting the truck
can pass up the field in the three furrows between the |ines, and
opening up the road i s unnecessary. n the first pass, |oaders on
either side pick up the closest |ines, one bed anay fromthe truck.
The dispute at Bruce Church arose over the second pass of the day.
There were seven trios in the crewthat day (instead of the
usual eight), so after the first pass when the | oaders picked up two
lines on one side of the field, five- lines remained to be | oaded. As
the |l oaders prepared to nake their second pass on anot her road between
the next two lines, Luna arrived on the scene. He had the truck
positioned so that three lines were on one side and two on the ot her,
and instructed the | oaders to pick up the remaining five lines on two

passes over a single road. |f
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the truck is reversed over the sane road in four-bed harvesting as it is
In three-bed harvesting, the outer lines are separated fromthe truck by
five beds, or 16-2/3 feet. In this instance, the fifth line woul d have
been ni ne beds, or 30 feet fromthe truck.

(ne of the | oaders testified that because the field was cut for
the first tine that day, the boxes were about a foot apart fromeach
other, whereas on the third or fourth cutting, when four-bed harvesting
is coomonly used, the boxes |ie about every eight feet. Additionally,
the field was set, naking wal king nore difficult. The | oaders consi dered
the work nore dangerous, as well as harder than usual. They said they
woul d al nost have to run to keep up wth the truck, and were in danger of
slipping under its wheels. Evidence that the | oaders could control the
speed at which the truck noved was uncontradi cted, and no evi dence
substantiating a higher accident rate was i ntroduced. The |oaders' pay

was unaf f ect ed.

Padron spoke for the |oaders, 2

I n essence telling Luna they
woul d not work the -way he directed, though they were willing to work in
the usual manner. Luna replied that they had to work as he directed, and
if they did not he would get others to doit. Padron told hi mthey were

going to the Teansters

& The extent to which the fourth | oader participated is not clear. He
was present during the conversation wth Luna, but did not |eave the
field wth the three who were subsequent|y di scharge Padron said he was
left behind to prevent the | oad frombei ng pi cked up while they were
gone, but he apparently returned to work as directed.
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so that a union representative woul d see what the workers were
being told to do. Luna did not tell themthey would be fired if they
left. 2 The three then left the field.

Luna's version of this conversation is sonewhat different. He
testified that after he told the | oaders they had to do the work as he
directed, the person speaking just said they weren't going to, but did
not say anything about the union. Luna did not respond but wal ked
away, leaving the four standing there. He sawthree .nen wal ki ng
towards the cars, but did not say anything to themat that tine. None
of the people in the other crewnor any cutters or packers in Palacio' s
crew rai sed any objections to the nethod of work.

The three drove to Braw ey to the nearest phone, and
tel ephoned the Teanster office in Galexico. They waited for a Teanster
representative to join them and then returned to the field during the
| unch break, one to two hours later. |In the neantine Luna repl aced the
three | oaders and decided to termnate them Noel Carr arrived at the
field and approved Luna's decision. (Carr said he "instructed" Luna to
termnate the three.) A Luna s direction Pal aci o conpl et ed
termnation notices discharging the three for refusing to fol |l ow orders
and abandoni ng wor k, whi ch Luna read over and signed (Respondent Exs.
44, 45, 46).

Wen the three returned to the field wth the Teanster
representative, Carr told the union agent they were al ready termnated
because they had abandoned work, and he relayed that to

2/ Padron testified that Luna al so told themthey could "rest” if
they didn't want to work as he directed; Delgado testified that Luna
said they coul d | eave.

- 35-



them GCarr did not speak to the |oaders. Padron was later told by a
Teansters agent the union could do no nore, and no further grievance
procedure was fol | oned.

The Teanster contract contains a "R ghts of Managenent" cl ause

giving the conpany "the exclusive right to direct . . . the neans and
acconpl i shment of any work . . . [and] the right to decide the .
nethods . . . used," as well as a "No Srike -No Lockout" cause

prohi biting "l ockouts, strikes, slowdowns, job or economc action, or
other interference wth the conduct of the conpany business ..."
(Respondent Ex. 4, pp. 21 and 22, respectively). | credit the workers'

testinony that they had never seen copies of the contract.

FIND NGS GF FACT AND GONCLUSI ONS OF LAW

Lpon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs filed by
the parties, | nmake the follow ng findings of fact and concl usi ons of
| aw
. JIRSOCIN

Inits answers the respondent admts facts whi ch establish
jurisdiction under the ALRA but denies the jurisdictional conclusions.
Thus, while admtting it is engaged in grow ng and harvesting |lettuce in
CGalifornia, the respondent denies it is an agricultural enployer wthin
the neani ng of section 1140.4 (c). No evidence or argunent was submtted
in support of its denial. The uncontradicted evidence supports the

conclusion that BA is
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a corporate agricultura enployer, and | find accordingly.%

The evidence is al so uncontradicted that the workers whose
termnations are at issue were all enpl oyed by the respondent solely to
performagricul tural functions such as thinning, cutting, packing, and
| oading lettuce, and | accordingly find themto be agricul tural
enpl oyees w thin the neani ng of section 1140. 4(b).

The respondent denies, based on |l ack of infornation, that the
DFWis a labor organi zation wthin the neaning of section 1140. 4(f).
dficial notice was taken of the fact that in all cases concerning the
UPWthat the board had considered, it assuned or found the union to be
such a labor organization; | also so find.

.  SUPERM SCRS

d the individuals alleged to be supervisors wthin the
neani ng of section 1140.4 (j) of the Act, the respondent inits
answers concedes that all but two are "supervisors or forenmen wth

supervisory authority."® The individuals adnitted to have

Z Wthout expressly discussing the issue, the board has previously
considered this conpany to be wthin its jurisdiction. See Bruce Church,
Inc., 2 ALRB No. 38 (1976); Bruce Church, Inc., 3 ALRB No. 90 (1977).

& (eneral Gounsel Exs. 1-Gand 1-1. As with the jurisdictional .
i ssues, the respondent admts the fact but denies the concl usion. Again,
no evi dence or argunent was submtted in support of its contention.

~ (onsi derabl e evi dence was present ed concerni ng two enpl oyees, Max
Quriel and Ramro Arzola, whose supervisorial authority was denied. ©M
anal ysis of the case does not require a resolution of the issue, but |
note for the record ny conclusion that the supervisorial status of the
two, who apparently hel d personnel and/ or bookkeepi ng positions, has not
been proved by a preponderance of the evidence. However, their
i nvol venent in personnel natters was so extensive as to give workers a
reasonabl e basis for believing they had the authority to speak for the
conpany on such natters, and | find themto be agents w th apparent
authority to bind the respondent insofar as they nade statenents
regardi ng personnel natters.
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supervi sory authority conprise crew forenen who directly supervise the
harvest crews in which the termnated enpl oyees worked, "harvest" or
"field" supervisors to whomone or nore forenen report, and Noel Carr,
the overal | manager of the lettuce harvest to whomthe supervisors

report. | find themall to be "supervisors" as defined by the Act.
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
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1. THE TERMNATION GF THE FI VE | NDM DUAL WIRKERS

A Introduction

In large part common legal principles apply to the five
wor kers who severally lost their jobs in different incidents. (The
di scharge of the three | oaders involves a different | egal analysis and
w Il be considered separately.) In each instance violations of
sections 1153(c) and (a) are alleged.? Section 1153(c) nakes it an
unfair |abor practice for an agricultural enpl oyer, "b[y]
discrimnation inregard to the hiring or tenure of enpl oynent, or any
termor condition of enpl oynent, to encourage or di scourage nenbership
in any |abor organi zation." Under section 1153(a) it is an unfair
| abor practice for an agricultural enpl oyer "[t]o interfere wth,
restrain, or coerce agricultural enployees in the exercise of the
rights guaranteed in Section 1152," which include "the right ... to
form join, or assist |labor organizations.”" Aviolation of section
1153(a) necessarily follows froma viol ati on of section 1153(c).
Maggi o- Tostado, Inc., 3 ALRB No. 33, p. 4 (1977); Tex-Cal Land
Managenent, Inc., 3 ALRB No. 14, p. 5 (1977).

For a discharge to violate section 1153 (c), there nust be
di scrimnation, and the purpose of the discrimnation nust be to

encour age or di scourage union nenbership. Radio Oficers'

% |n the case of Manuel Torres a violation of section 1153(d) is
al so gl leged; this wll be discussed bel ow, when his case is
consi der ed.
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Lhion v. NLRB, 347 US 17, 42-43, 33 LRRM 2417 (1954).%

Soecific evidence of intent to encourage or discourage i s not an

i ndi spensabl e el enent of proof; where encouragenent or di scouragenent is
a natural and foreseeabl e consequence of the enployer's action, it is
presuned that the consequence was intended. 1d., 347 US at 44-45.
Wiere an enpl oyee is all egedl y di scri mnated agai nst because of his or
her union activity, enpl oyer know edge of the activity nust usual ly be
shown. See NNRBv. Atlanta Goca-Gola Bottling G., Inc., 293 F. 2d 300,
309, 48 LRRM 2724 (5th C, 1961); but see AS HNE Farns, 3 ALRB No. 53,
pp. 2-3 (1977).

The enpl oyer has the burden or proving that it was notivated by
|l egiti mat e obj ectives once the general counsel has shown that the
enpl oyer engaged in discrimnatory conduct whi ch coul d have adversel y
affected enpl oyee rights. N.RBv. Geat Dane Trailers, Inc., 388 U S
26, 34, 65 LRRVI 2465 (1967); Maggi o-Tostado, Inc., 3 ALRBNo. 33, p. 4

(1977). If evidence of a business justification is introduced, the

trier of fact nust weigh the evidence to determne the "real " reason for
the termnation. See Mrris, The Devel opi ng Labor Law 116 (1971).

Turning to the issue of anti-UFWnotivation in the present
case, after considering the evidence as a whole, | conclude that the
conpany' s asserted position of neutrality between the Teansters and the

FW as testified to by Noel Carr, is disingenuous at

25/

The pertinent part of section 8(a)(3) of the NNRAis identical to
the quoted portion of section 1153 (c) . Applicable precedents of the
N_HA shal | be followed by the board. Section 1148
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best. M conclusion is based in part upon the testinony and deneanor of
forner crew foreman Joe Robledo. Wiile his direct testinony was

i npeached and i s disregarded, the renai nder of his testinony was
credible. Carr urged the forenen to relay to the workers the nanagenent
viewthat the Teansters Lhion was preferable, and on one occasi on had
the forenen identify which workers they perceived to be supporters of
each union. # After the 1976 UFWvictory, forenen were alerted to be
on the |l ookout for URWtroubl enakers. | find that was hostile
towards the UFW? a factor to be considered in deternining the "real "
reason for each of the termnations.

B. Jose Rosal es

Jose Rosal es, a WFWsupporter, returned froma | eave of
absence to Felix Qiveros' crewin late April 1976 and, not being
assigned to the loading job he desired, |eft after a few days. Wen
he. returned to the conpany in Gctober 1976, he was refused work.

Prelimnarily, | conclude that while Rosal es was not

entitled to the loader's job when he returned fromhis | eave of

% unsel for the respondent concedes as much in the brief
(page 61) by suggesting that the purpose was predicting the
results of the election.

2/ Adistinction is being nade here between the anti-UWani nus of the
conpany and that of particular forenen, though evidence of the |atter,
as well as the conpany's longtine, voluntary relationship wth the
Teansters, contributes to this finding. The attitudes of particul ar
foremen and supervisors wll be discussed as relevant to particul ar
cases.
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absence,? essentially the seniority issue is a false trail.
The crucial question is whether when he left his job Rosal es sinply
wal ked of f w thout saying anything, and was therefore justifiably
termnated, or whether his foreman used his departure as a pretext
for termnating him

The testinony of Rosales and Qiveros, the only two wth
first-hand know edge of what took pl ace between themthat day, is
indirect conflict. Rosales says he told the forenan the cutting
hurt his back and he was going to | eave and return to the crew
|ater, at a location where Qiveros had told himhe had seniority
for aloader's job, and Qiveros ageeed. Qiveros says Rosal es
just left the field wthout saying anything. | accept Rosal es'

version for several reasons.

& The basic seni ority provisions are set' forthin Aticle X1 of

the contract between and the Teansters (Respondent Ex. 4, pp.
9-10). The record shows that interpretations of the contract
provision vary; the crewforenmen do the interpreting in the first
instance, wth little in the way of training or guidelines. Wile
no one was absolutely entitled to a particular job classification
by virtue of seniority, as a general rul e soneone returning froma
| eave of absence returned to his old job classification, and his
repl acenent returned to the work that person had been doi ng
previously. In this instance both Victor Torres and Rosal es coul d
not return to "the single available position of |oader. Torres,
havi ng worked | onger in the crewas a | oader and returning first,
woul d reasonably retain the position rather than the |ater

returni ng Rosal es, who obtained it by replacing Torres.

Rosal es asked Quriel and Arzol a whet her he woul d have his job
when he returned fromhis | eave, and they responded affirnatively.
The replies were anbi guous, however; they nmay very well have been
rlgflerrldng to apositioninthe crewrather than the particular job
of | oader.
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Frst, fromhis deneanor while testifying, | generally
found Rosal es to be straightforward, candid, and credible. Second,
on several points, including the key one of whether he tal ked with
Qiveros before leaving, he is corroborated by A priano Herrera.
Herrera said he saw Rosal es and Qiveros tal king together before
Rosal es, not leaving the field i mediately, came over to talk to
himand the rest of the |oaders.-® Further, considering the
evidence of the entire incident, Qiveros' version that Rosal es
wal ked off the job wthout a word and Qi veros watched froma short
di stance away w thout saying anything to him but called his
departure to the attention of a nearby harvest supervisor, is
sinply not plausible. It nakes even |ess sense if, as he said he
did, Qiveros had already told Rosal es that the first avail abl e
| oader's job would be his. (I credit Rosales' denial of this.)

Havi ng found Qiveros unbelievabl e in the specifics of
Rosal es' departure, to which he had in fact consented, | discount his

testinony in other particulars. | find that Qiveros was

& | also found Herrera credible, in spite of attenpts by respondent’s
counsel to inpeach him Gounsel for the respondent attenpted to

I npeach Herrera by focusing on his ability to renenber in detail

Rosal es' conversations regarding his seniority and job with others,
whil e Herrera was unabl e to recall even the substance of other workers'
conversati ons on the sane t0ﬁ| cs wth the sane people. However,
Herrera nakes it clear that he was specifically asked by Rosal es, his
friend, to wtness the conversations (Tr. M, p. 150), a satisfactory
expl anation of the difference.
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told and ot herw se knew of Rosal es' support for the UFW and did
say that the UPWwas a bunch of thieves that screwed the peopl e.
| also find that at the ctober neeting in Hiuron, Qi veros

cal |l ed Rosal es a troubl enaker .

A fewdays after Rosales left, Qiveros conpleted a
noti ce saying in essence Rosal es was termnated because he |eft
the field and was absent for several days wthout notice or
expl anation. The conpany contends that this was the sol e reason
for Rosales' termnation, and the refusal to reinstate himin
Qctober.  Since Rosal es received Qi veros® pernission to | eave
the crewand return later, the expl anati on does not w thstand
scrutiny. Qiveros' anti-UWaninus and know edge of Rosal es'
UFWsynpat hi es are established by the evidence. The concl usi on
that Qiveros was notivated by anti-union aninus is buttressed
by his calling Rosal es a troubl emaker. S nce he is a supervisor
wthin the neaning of the Act, Qiveros' actions are attributabl e
to BAd evenif BA were not itself hostile to the UFW | con-
clude that the respondent has not overcone the prina facie case
establ i shed by the general counsel, and the general counsel's
contention that Rosal es was not reinstated because of his union
activities is supported by a preponderance of the evi dence.

Qounsel for the respondent asserts as an affirnative

defense that the charge was not tinely under 81160.2 of the
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Act, which requires it to be filed wthin six nonths of the
alleged unfair labor practice.® The charge was filed and

served on 29 Decenber 1976. The basis for the contention is that
the alleged unfair |abor practice occurred in early My, nore than
six nonths prior, when Qiveros issued the termnation notice
(Respondent Ex. 3), a copy of which was sent to the Teansters (see
Respondent Ex. 7).

Section 10 (b) of the NNRA 29 US C 160 (b), is
identitical to section 1160.2 insofar as the six-nonth [im-
tation period for filing a charge is concerned. N.RB precedent
hol ds that the period does not begin to run until the enpl oyer's
unl awful activity which is the basis for the charge becones
known to the charging party. N.RBv. Alied Products Gorp., 548
P.2d 644, 94 LRRVI 2433, 2437 (6th C, 1977); NLRB v. Shawnee
Industries, Inc., 333 P.2d 221, 56 LRRM 2567 (10th C, 1964).

As the Sxth drcuit stated in Alied Products, "this is only a

specific application of the general rule that, alimtation
period begins to run 'when the clai nant di scovered, or in the
exer ci se of reasonabl e diligence shoul d have di scovered, the
acts constituting the alleged [violation] ."" |Ibid, (citations

omtted). Nb reason to interpret

% Section 1160.2 provides in part:

... No conplaint shall issue based upon any unfair |abor
practice occurring nore than six nonths prior to the filing
of the charge wth the board and the service ,of a copy

t her eof upon the person agai nst whomsuch charge i s nade]. ]



section 1160.2 differently has been suggest ed.

Rosal es' denial of know edge of his termnation in early
May (Tr. M; p. 21) is uncontradicted. There is no reason he
shoul d have known, since he left wth his foreman's perm ssion.
Rosal es did not know he had been termnated until Qctober 1976,
when he returned but was refused a job. Therefore, the filing of
the charge on 29 Decenber 1976 was wel | wthin the six-nonth
limtation period.

B. Jose Qutierrez

As had been his practice for a nunber of years, Jose
Qutierrez took a | eave of absence fromhis job in April 1976,
intending to return in the fall. However, his attenpt to return to
his crewin Qctober as usual was thwarted. The testinony of the
new crew foreman Marcel ino Sepul veda that he termnated Qutierrez
sonetine in Novenber or early Decenber because he was advi sed by
the conpany that Qutierrez had overstayed his | eave is
uncontradi cted. Qutierrez applied for work unsuccessfully in
Decenber 1976. ¥

v Qounsel for the respondent argues that Qutierrez coul d not
have had a six-nonth | eave of absence because the Teanster contract
limts |leaves to two nonths (Respondent Ex. 4). That ignores the
uncontested fact that wth the consent of his foreman, Gutierrez
had taken six-nonth | eaves in each of the prior five or six years.
The conpany t herefore condoned the | engthy | eave, regardl ess of the
contract provisions. Furthernore, respondent was in a position to
prove that the | eave was for a shorter period by produci ng a copy
of '([jhe docunent (as it did in nunerous other instances); It failed
to do so.

Gounsel al so argues that because of a contract provision that
| eaves shal | not be granted for or used by enpl oyees to work
el sewhere, as Qutierrez admttedl y did, the conpany had good cause
totermnate him Regard ess, the fact is the conpany did not
termnate Qutierrez because he worked for other enpl oyers while on
a |l eave of absence. MNothing indicates the
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Wil e the precise duration of GQutierrez's | eave was not
establ i shed, he apparently did overstay it. In the past he had
returned in Septenber or Qctober, and Sepul veda was advi sed | ate
inthe year that the | eave had expired. Qutierrez's unsuccessful
attenpt to return in ctober cannot be attributed to the conpany.
The evi dence does not establish that respondent was responsi bl e
for the guards stationed at the entrance to the ranch where the
crewwas working, or that the guards in fact woul d have deni ed
entry to Qutierrez, had he presented hinsel f and expl ai ned his
purpose. Nor is it clear that other reasonable efforts by
Qutierrez to return to work, for exanpl e, contacting the nearby
conpany office in Hiron, woul d have been unsuccessful .

Havi ng overstayed his | eave of absence, Qutierrez did
not have an unqualified right to reinstatenent in Decenber 1976.
However, even if he is considered ah ex-enpl oyee with no
particular right to ajob, a refusal to rehire hi mbecause of his
participation in protected activities woul d nonet hel ess be an
unfair [abor practice. See Phelps Dodge Gorp. v. NRB, 313 U S
177, 9 LRRM 439 (1941); Atlantic Mi ntenance (0. V.

% (conti nued)

conpany was even aware of that until the hearing.

Qounsel further contends that Qutierrez voluntarily quit his
enpl o?/mant in April 1976, as evidenced by his filing a clamfor
unenpl oynent insurance in Myy. The nere filing for unenpl oynent
I nsurance does not belie his intention, as shown by his testinony
?nﬂ byf h|137gr actice over the preceding years, to return in the

al o :
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N.RB, 305 F.2d 604, 50 LRRM 2494 (3d C, 1962).

Qutierrez's participation in protected activities is
uncontradi cted. S gning and circul ating a petition concerning
paycheck deductions for union dues, and supporting and urgi ng ot hers
to support a work stoppage are indisputably "concerted activities
for the purpose of ... nutual aid or protection.” Section 1152.
However, no connection was establ i shed between these activities and
the UFW nor was there evidence that Qutierrez was known as a WFW
nenber or supporter. Thus, no possible violation of section 1153
(c) was established, and only section 1153(a) is invol ved.

The uncontradi cted evidence is that Marcelino

Sepul veda, at the tine a second forenan of the crew was present in
both instances, and Sylvio Bassetti, a field supervisor, was present
during the work stoppage incident. Because of his position,
Bassetti's know edge can be inputed to the conpany; the situation
concerni ng Sepul veda is not so sinple. The evidence does not
establ i sh that second forenen (a position subsequently elim nated)
had i ndependent authority to hire, fire, or take over personnel
action; therefore, they were not supervisors wthin the neani ng of
section 1140(j), and Sepul veda' s know edge cannot be inputed to the
conpany.

However, by Decenber 1976 when Qutierrez applied to himfor

work, Sepul veda was a crew foreman, and in a position
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to use the know edge obtai ned previously as a reason for not
rehiring him Sepulveda testified that when Qutierrez asked him
for work his crewwas already |arger than usual, and this was his
only reason for not hiring Qutierrez. Qitierrez hinself testified
that not only Sepul veda, but al so the other forenen and

supervi sors whomhe asked for work, all told himthe crews were
full. No evidence indicates that work was actual | y avai | abl e when
Qutierrez applied.

Qutierrez inpressed ne as a sincere and synpat heti c
person who only tried to do in 1976 what he had done in previous
years, this tine unsuccessfully. Yet in the absence of evidence
show ng that work was avail abl e, the general counsel has failed to
establish that the reason Qutierrez was not rehired was his
participation in protected activities. | shall recomend that
this charge be di smssed.

D Griel Gontreras

The evidence is uncontested that on 28 January 1977
Gabriel Gontreras becane ill, and as a result was unable to work.
He did not contact the conpany until a week later. During his
absence he was termnated by his crew foreman, Mrcelino
Sepul veda, whose deci si on was subsequent |y revi ened and uphel d by
Noel Carr. Qontreras® union activity, know edge of which can be
attributed to the enpl oyer, consisted of serving as a UFWel ection
observer and participating in a UPWrally a year before his

term nati on.
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Sepul veda asserted that his only reason for the
termnation was hi s understandi ng of conpany policy: Soneone
wth two prior warnings who was absent nore than three days
W thout notice was to be termnated. (In fact, conpany policy
was to termnate in the event of an absence of three days
W thout notice or good cause, regardl ess of prior warnings.)
Gontreras admtted receiving two prior warni ngs, and Sepul veda' s
expl anation is corroborated by the | anguage of the notice he
wote. No connection was shown between Contreras' union
activities and Sepul veda, nor was there proof of anti-union
aninmus on the part of Sepul veda individually. In the absence of
such evi dence, Sepul veda' s stated reason is accepted as true.

Noel Carr testified that he had soneone attenpt to
verify Gontreras® inability to notify the conpany, and on the
basis of that person's report, upheld Sepul veda' s deci si on.
Gontreras said that he had no phone and nobody who could relay a
nessage, and he hinself was tooill to get to where he coul d
contact the conpany. However, the issue is not whet her
Gontreras was in fact unable to notify the conpany; it is
whet her Carr's decision was notivated by Contreras® union
activity. Garr's testinony about the basis for his decision was
credible and unrebutted. | conclude that the evi dence does not
sustain a violation of section 1153 (c) or 1153 (a), and

recormend that the charge be di sm ssed.
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E Juan Aguil ar

Juan Aguilar Ramrez was di scharged after havi ng m ssed
work on Saturday, 29 January 1977. There is credibl e evidence
that Jose (orona, Aguilar 's crew foreman, was hostile to the UFW
and knew that Aguilar actively supported the UFW | find
accordingly. Under the circunstances the i ssue is whether either
Gorona or harvest nmanager Carr used Aguil ar's absence as a
pretext for getting rid of a known URWsupporter.

Even though anti-UFWaninus is attributable to the
respondent, Noel Carr's explanation of the crackdown on absen-
teeismon the Saturday in question is persuasive. Conpany
records support his testinony that absenteei smwas relatively
high that day, particularly in Gorona's crew The unrebutted
fact that an exceptional nunber of warnings for mssing work were

distributed throughout the crews corroborates Carr ' s testinony
that he expressly directed his foremen to i ssue warni ngs £0 all
absent wthout authorization, and to termnate those for whom
this was the fourth or subsequent warning. Wile only one ot her
person besi des Aguilar was di scharged, there was no evi dence
either that others wth four or nore warnings were not discharged
or that the other person di scharged was al so a UFWsupporter. In
short, evidence does not support a concl usion that because of his

union activities Aguilar was singled out by Garr.
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The question renai ns whet her Aguilar was singled out by
foreman Gorona. Contrary to the general counsel's contention, it
does not appear that Gorona initially authorized Aguilar's absence
and subsequent|y disavowed it. Mnual Torres, who Aguil ar said was
present, testified at the hearing but was not asked to corroborate
Aguilar's testinony about notifying Gorona of the intended absence.
Ranon Rubi o, whose presence Aguil ar had not nentioned, gave a
version of the purported notification that varied in nany
significant details fromAguilar's.? onsidering the
i nconsi stencies in Aguilar's own testinony, the absence of
corroboration fromTorres, and the failure of Rubio' s testinony to
support Aguilar, CGorona' s denial of advance know edge of Aguilar's
i ntended absence is credited.

Wth respect to the contention that Gorona arbitrarily
deni ed aut hori zation for absences to UFWsupporters, it is noted
that during the week immedi atel y precedi ng his di scharge Aguil ar
hi nsel f recei ved permssion fromQorona to take a day off to take

care of personal business. Regarding

24 Anong ot her discrepancies, Rubio said it occurred in the
norning, while Aguilar said after work. FromRubio's report,

Aguilar got to work by sone other neans after Corona cl osed t he bus
door on the two, a fact Aguilar surely woul d have nentioned. It is
unl i kel y t hat Rubi 0 was even in the Hol e the day before Aguil ar
mssed work. Rubio did not remenber what day he was there, but said
it was the first day of a three-week | eave. Conpany records show
that Rubi 0's | eave began a week earlier.
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prior warnings, even if Aguilar did not knowit, =

four had been
I ssued wthin the preceding two nonths, and neither their authenticity
nor the justification for giving themwas challenged. Finally, the
ot her person discharged that day was also in Gorona' s crew, and was
al so shown to have been issued nore than three prior warnings.
The general counsel's contention that Juan Aguilar was
singl ed out because of his union activities i s not supported by the
evidence, and | shall recormend that this allegati on be di smssed.

F. Manuel Torres

Jose Manuel Torres Ventura was di scharged after he
mssed work on 14 May 1917 by going to the wong field. | find
that his fornmer foreman, Jose Qorona, knew of Torres' WW
synpathies, as well as the fact that he had been asked to testify
on behal f of Juan Aguilar, who had been termnated previously by
Qorona. However, no evi dence connects Gorona to the decision to
termnate Torres.

Even if Gorona's know edge is inputed to the conpany, an

I ndependent justification for the di scharge was denonstrat ed.

¥ \Wile workers were supposed to be asked by the forenan to sign
the warning notices, and to receive copies as well, it is possible
that Aguilar did not. know about his earlier warnings. He
testified that he used to see Gorona nmake themout, but did not
see hi mg! ve themto anyone (Tr. |, p. 48?. And vhile Gorona said
that he did give the workers copies, he also said they told him
the papers were to "wpe their ass" (Tr. X, p. 84); he nay very
wel | not have nmade what he considered a futile gesture.
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Though he may not have known it,%’ Torres had two prior warni ngs
for mssing work. Wiile the application of the conpany's policy
on termnations nay have been harsh, given that Torres

I nadvertently went to the wong field, the evidence does not
establ i sh that he was singl ed out because of his engagenent in
protected activities. Two other enpl oyees not shown to have been
simlarly active al so mssed work that day, and al so were

di sci plined, one receiving a warning and the ot her bei ng
discharged along wth Torres. Wiile the latter was | ater
reinstated, an explanation for that action unconnected to any

di scrimnati on was provi ded.

The general counsel did not produce evidence to rebut the
conpany' s justification, and thus failed to-prove that Torres woul d not
have been di scharged but for his involvenent in protected activities. |
shal | recommend that the charge be di smssed.

V. THE D SCHARGE (F THE THREE LOALERS

A Introduction

O scrimnati on because of union activity is not alleged in the
di scharge of the three | caders. Sergio Padron, Marco Antoni o Aranbul a,
and Mguel Delgado M Il alobos refused to followdirections to | oad boxes
of lettuce onto the truck over a greater distance than usual. After a
discussion with field supervisor Marciel Luna, the three | oaders |eft
their

= See note 33 above.
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work to contact the Teansters Lhion. | find that while they told
Luna where they were going, he did not consent. Wen they
returned two to three hours | ater acconpani ed by a uni on
representative, they were advi sed through himthat they had been
termnated. The decision had been made during their absence by
Luna, and approved by harvest manager Carr.

The facts support the reason given for the termnati ons:
the | oaders refused to follow orders and left the field while work
was continuing. Sncethey did soinan effort to affect their
working conditions, ® the issue is whether their discharge
viol ates section 1153(a) because they were engaged in "concerted
activities for the purpose of ... nutual aid or protection," a
right guaranteed by section 1152 of the Act. The respondent
asserts that the no-strike clause inits contract wth the
Teanst ers renoves whatever | egal protection the workers' action
m ght ot herw se have.

As counsel for the respondent concedes, under the
National Labor Relations Act it is well established that in the
absence of a contractual no-strike provision or other conplicating
ci rcunst ances, a singl e spontaneous work stoppage to protest
working conditions is "concerted activity" protected by section 7,
29 US C 8157, and, consequently, the

¥ Wth aviewto the analysis which foll ows, | consider it

unnecessary to determne the nerits of the | oaders' conpl ai nt
except to note that any clai mof abnornal |y dangerous wor ki ng
conditions is not supported by the evidence.
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di scharge of workers so engaged is an unfair |abor practice under
section 8(a)(l), 29 US C S158(a)(l).¥ The nerit of the workers'

37

conplaint is not material . Snce the protest is protected the workers

may not be discharged for insubordination or for walking off the job. ¥

Generally, if a work stoppage violates a no-strike provision
in a collective bargai ning agreenent, the action is no | onger protected
by section 7, and the participating workers may be lawful |y
di scharged.®  Neverthel ess, regardl ess of no-strike clauses, strikes

and wal kouts are protected activity when they are to protest abnornal |y

36/

= Eg., NNRBv. Washington AumnumG., 370 US 9, 50 LRRM 2235
(1962); NLRB v. Phaostron (o., 344 F.2d 855, 59 LRRM 2175, 2177 (9th C,
1965) (and cases cited therein); Vic Tanny Int'l., Inc., 232 NLRB Nb.
57, 96 LRRM 1438 (1977); General Nutrition Center, Inc., 221 N.RB Nb.
ﬁg6 ?cl)Qlst%W 1736 (1975); Metal Plating Gorp., 201 NLRB No. 28, 82 LRRMV

37/

Mtal Plating Gorp., supra, 82 LRRMat 1156 n.2; al so see
NLRB v. Washington Aumnum ., supra, 370 US at 16.

38

= NLRB v. Wéshington A umnumQ., supra, 370 US at 17,
Mc Tanny Int'l., Inc., supra; General Nutrition Center, Inc.,
supra; Metal P ating Gorp., supra, 82 LRRMat 1157.

¥ Eg., NLRBv. Rockanay News Supply Co., 345 US 71, 31 LRRV 2432
(1953); NLRBv. Sands Mg. ., 306 US 332, 4 LRRM530 (1939); Arlan's
Departnent Store, 133 NLRB 802, 37 LRRM 2587 (1961).
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dangerous conditions  or unfair |abor practices,® when the
cause of the protest is not sonething covered by the grievance
arbitration provisions of the contract,” and when the
no-strike clause is contained in an agreenent negotiated wth
a uni on supported or doninated by the enpl oyer.®

The only reported case i n which the ALRB has consi dered a

situation simlar to the one here is Resetar Farns, 3 ALRB N\o. 18

(1977). There too the enpl oyer had a pre-Act collective
bargai ni ng agreenent wth the Teansters that contained a no-strike

clause; in fact, the |l anguage of the

=t ght Mrley Gorp., 116 NLRB 140, 38 LRRVI 1194 51956)
enf or ced 251 F. 2d 753, 41 LRRVI 2242 (6th C, 1957) st oppi ng
V\ork because of "abnor nal | y danger ous conditions" is not a
"strike" under section 502 of the LMRA 29 U S C 8§143).

% Mastro Plastics Gorp. v. NLRB, 350 US. 270, 37 LRRM
2587 (1956); cf. Arlan's Departnent Sore, supra, 133 NLRB 802,
37 LRRVI 2587 (1961).

2 Gary Hobart Wter Corp. v. NLRB, 511 F.2d 284, 88 LRRV
gggg (7th G, 1975), cert, denied, 423 U S 925, 90 LRRM

¥ NRBv. Sumers Fertilizer G., 251 F.2d 514, 41 LRRVI 2347

Elst C, 1958); H N Thayer (., 99 NLRB No. 165, 30 LRRM 1184
1952), renanded on other grounds, NLRB v. Thayer (o., 213 F. 2d
Zé%\/l gifoléRH\/l 2250 (1st C, 1954), cert, denied, 348 U S 883, 35
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provision is identical .% A group of apple pickers refused
to followdirections to pick apples in a new nanner which
they were concerned woul d adversely affect their pay. After
an i nconcl usi ve di scussi on, the forenan, whose presence in
the orchard was necessary for work to proceed, told the
workers that those who wanted to work should return the
follow ng day, and he left the orchard. The workers then
also left. The next norning the proposed picki ng system
was nodified in a way that was satisfactory to the workers,
and nost of themreturned to work. However, the nenbers of
one famly, whomthe enpl oyer identified as ringl eaders of
the protest, were not permtted to resune work.

The admni strative |aw officer (ALO concl uded t hat
those workers were discharged in violation of section 1153(a),
stating three separate grounds. He decided that the enpl oyees
shoul d not be bound by the no-strike cl ause because they knew
virtual 'y nothing about the contract or its provisions and had
never indicated their support of the Teansters as their
col l ective bargai ning representative. H al so found that no work

st oppage or strike had occurred

% The Uhion and the Enpl oyer agree that there shall be

no | ockouts, strikes, slowdowns, |job or economc action, or other
interference wth the conduct of the conpany business during the
life of this Agreenent. ..." Conpare Respondent Ex. 4, p. 22, with
Resetar Farns, supra, ALOs decision at p. 10, n.10.
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since the departure of the foreman prevented work fromproceedi ng. Aternatively,
If the no-strike clause were breached, the violation was condoned with respect to
nost of the workers by the enpl oyer, who was thereby forecl osed fromasserting it

selectively. Resetar Farns, supra, ALOs decision at pp. 10-13.

Exceptions to the ALOs decision were filed by the charging party but
not by the respondent enpl oyer, so the determnation of an 1153 (a) viol ati on was
not directly appeal ed. In the course of upholding the ALOs determnations
of other issues, the board, as usual, "adopt[ed] the |aw of ficer's findi ngs,
concl usi ons and recomendati ons to the extent consistent wth [its] opinion."
Resetar Farns, supra, 3 ALRB Nb. 18 at p. 1.

| agree with the respondent’'s contention that the ALOs decision in
Resetar is not binding on ne in determning the present case. S nce no exception

was taken to the finding of an 1153(a) viol ation, the board neither di scussed

nor expressly adopted it. ® Mreover, the ALOs result was based upon three

separate grounds, at |east one of which (the

& Approval of the result can be inferred, however, not

only fromthe general statenent of adoption but al so fromthe
absence of any express disapproval. n another issue the board
indicated its disapproval of the ALOs reasoning while adopting his
concl usion (see Resetar Farns, supra, 3 ARB Nb. 18 at p. 3, n.2),
and at other tines the board has ex-pressed di sapproval of an ALOs
conclusion in the absence of any exception. See, e.g., WIlliam
Mendoza, 3 ALSB Nb. 53, p. 1, n.l (1977).

- B8 -



enpl oyer' s condonati on of the workers' action) is not present
here. Nevertheless, | find persuasive the ALOs reasoni ng about
the no-strike clause, for reasons di scussed bel ow

Gonsi dering the present case wthout the no-strike
provision for the nonent, | think it indisputable that by
protesting the manner in which they were directed to | oad | ettuce
and leaving their jobs, the three BO |oaders were engaged in
"concerted activit[y] for the purpose of ... nutual aid or
protection” as contenpl ated by section 1152. This is in keepi ng
wth the stated policy of the Act "to encourage and protect the
right of agricultural enployees . . to negotiate the terns and

conditions of their enpl oyment,"” section 1140.2, as well as

federal precedent.®

Lhlike the situation in Resetar, the enployer in the
present case did not condone the workers' conduct. Wile the
three | oaders told the field supervisor they were going to the
Teansters, he did not consent to their departure. Even though
they returned wthin a few hours, they were not permtted to
resune work (assuming they were willing), the decision to
termnate themhaving al ready been made. Thus, the first issue
whi ch nust be faced i s whether their conduct violated the no-
strike cl ause.

B No-Srike dause Not Breached

Arguably, the three | caders' wal kout did not violate

the no-strike clause. The provision prohibits "l ockouts,

See notes 36-38, above, and acconpanyi ng text.
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strikes, slowdowns, job or economc action, or other interference

w th the conduct of the conpany busi ness" (see note 44, above;

enphasi s added). The wal kout of three workers out of two crews
totaling approxi nately 60 can hardly be said to be a "strike" or
a "slowdown.” In order to violate the clause, it nust fit into
"job . . . action or other interference with the conduct of
conpany busi ness,” nanely, wth production. And, obviously, the
provi sion does not prohibit all interference wth production.
Production is interfered wth, for exanple, by a person mssing
work or becomng ill, which by no reasonabl e interpretation of
the cl ause woul d be prohi bited.

Wile little direct evidence of the effect of the
| oaders' departure on production was adduced, it appears to have
been mninmal. Three cutters fromthe crew were i mmedi atel y
assigned to take their places. The crew it is true, had the
same anount of lettuce to cut, pack, and load with three fewer
workers, but there is anple evidence in the record that crew size

4

was al ways a vari abl e. The supervisor testified that the crew

was not seriously behi nd

arl See, for exanpl e, Respondent Ex. 5, which shows crew counts

for the weeks immedi atel y preceding this incident and reveal s
that the crewthe | oaders worked in, nunmber 9, ranged from22 to
38 workers (excluding the one Saturday that crew worked, when it
nunbered only 14).
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inits work when the loaders returned to the field. Had they been
gi ven and accepted an opportunity to resune work at that tine, the
resulting interference wth production woul d, of course, have been
even | ess.

The concl usion that such a mninal interference wth production
does not violate the no-strike clause is supported, in general, by NLRA
authority to the effect that no-strike clauses in collective bargaini ng

agreenents should be narrowy construed. For exanple, in Mastro Hastics

the Suprene Qourt hel d that a broadly worded prohibition® in fact
applied only to economc strikes and not to unfair |abor practice
strikes. Mastro Plastics Gorp. v. NLRB, 350 U S 270, 37 LRIRM 2587,
2591-93 (1956). And in Gary Hobart Véter Gorp. the Seventh Qrcuit held

that a synpathy strike was not prohibited by a no-strike clause in a

contract which also contained a grievance-arbitration procedure, because

the gri evance procedure did not cover the situation. ®  The court said

= The no-strike clause provided:

5. The Wnhion agrees that during the tern of this _
aﬂreemant, “there shall be no interference of any kind wth
the operations of the Enpl oyees, or any interruptions or
sl ackeni ng of production of work by any of its nenbers. The
Lhion further agrees to refrain fromengaging in any strike
or work stoppage during the termof this agreenent.

Mastro Plastics Gorp. v. NLRB, supra, 37 LRRMat 2591.

% 1t cannot be deternined whether the dispute in the
present case woul d be subject to arbitration; a significant portion of
the grievance and arbitration provision is mssing fromthe copy of the
contract provided by respondent (page 32 of Respondent Ex. 4). In any
event, through no fault of the workers, no grievance was pursued.
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that any waiver of a collective bargaining right nust be in
"clear and unmstakabl e | anguage.” Gary Hobart Witer Gorp. v.
N.RB, 511 F.2d 284, 88 LRSM 2830, 2832 (7th C, 1975) cert.
denied, 423 US 925, 90 LRRM 2921 (citation omtted).

Gonstruing the no-strike clause narrowy to prohibit

only significant interference wth production and findi ng t hat
the effect of the three | oaders' wal kout on production was
mninal, | conclude that their conduct did not violate the no-
strike clause. Even if it did, I conclude that the clause is
unenf orceabl e for the reasons di scussed bel ow

C NMNo-Srike dause Lhenforceabl e

As counsel for respondent argues, section 1.5 of the

ALRA provides that collective bargai ning agreenents entered into
prior to the effective date of the Act are not autonatically

voi ded by the Act, but becone void upon board certification of
the results of an election held pursuant to the Act. ¥ However,

section 1.5 cannot be read in isolation

Section 1.5 of the Act states:

It is the intent of the Legislature that collective-
bar gai ni ng agreenents between agricul tural enpl oyers and
| abor organi zations representing the enpl oyees of such
enpl oyers entered into prior to the effective date of this
| egi sl ati on and conti nui ng beyond such date are not to be
autonatical |y cancel ed, termnated or voided on that
effective date; rather, such a collective-bargai ni ng
agreenent otherwise lawmully entered into and enf orceabl e
under the laws of this state shall be void upon the
A?I’I cultural Labor Relations Board certification of that
election after the filing of an el ection ﬁetltlon by such

enpl oyees pursuant to Section 1156.3 of the Labor Code.
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fromother [ egal principles and statutory provisions. Any waiver
of the right to strike and other concerted activity protected by
Section 1152 rests squarely upon such rights being bargai ned anay
by a representative freely chosen by a najority of the workers. As
the Suprene Gourt stated regarding the NLRA

National |abor policy has been built on the premse
t hat bK pool ing their economc strength and acting
through a | abor organization freely chosen by the
naj or | t%/, the enpl oyees of an appropriate unit have the
nost effective neans of bargai ning for inprovenents in
wages, hours, and working conditions. . . . Thus only the
union nay contract the enpl oyee's terns and conditions of
enpl oynent, and provi sions for Br ocessing his [or her]
grievances; the union may even bargain away his [or her]
right to strike during the contract ternj,51] . . . "The
nmaj ority-rule concept is today unquestionably at the
center of our federal |abor policy/’

NNRBv. Alis-Chalners Mg. (., 388 US 175, 65 LRRV 2449, 2450-
51 (1967) (enphasis added; citations ,and footnotes omtted). The

sanme policy is enbodied in the ALSA which, contrary to the NLHA
provi des that a col |l ective bargai ning agreenent may be negoti at ed
only wth a representative selected in a secret ballot by the

maj ority of the workers and subsequent!ly certified. ¥

Quoted wth approval in EnporiumGapwel | Go. v. WQQ
420 U S. 550, 88 LRBM 2660, 2665-66 (1975).

52/

See Eugene Acosta, 1 ALRB No, 1, Pp. 17-18 (1975); 881156,
1159, 1153(f). These provi sions nust of course be reconcil ed
wth section 1.5.
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The right to strike is given explicit protection by

section 1166 of the Act, which provides as foll ows:
~  Nothing in this part, except as

specifically provided for herein, shall be

construed so as either tointerfere wth or

inpede or dimnish in any way the right to

strike, or to affect the limtations or

gualifications on that right.
As the Suprene Gourt noted with respect to the identical provision
inthe NLRA section 13 (29 U S C $163), parts of the Act which
otherw se mght be read to interfere wth, inpede or di mnish the
right to strike nay be so read "only if such interference,
i npedi nent or dimnution is '"specifically provided for in the
Act." Labor Board v. Rce MIling Go., 341 US 665 28 LRRV

2105, 2108 (1951).

Thus, in considering no-strike provisions in collective
bar gai ni ng agreenents entered into prior to the effective date of
the ALRA the protection given the pre-Act agreenents by section
1.5 nust be considered in the context of the protection given the
right to engage in concerted activities, including the right to
strike, and the policy supporting a wai ver of these rights only by
a representative freely chosen by the majority of the workers. |
hold that, at |east in the absence of a reasonable, good faith
belief on the part of the agricultural enployer that the union it
has recogni zed as the excl usi ve bargai ning agent of its
agricultural enployees is desired by a majority of the rel evant

enpl oyees, the
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no-stri ke provisions of a pre-Act agreenent are not enforceable to
strip legal protection froman otherw se | awf ul exercise of section
1152 rights, section 1.5 notw thstandi ng.

This conclusion is consistent wth the federal rul e that
workers are not bound by no-strike provisions in a contract
made with a union that has been unlawful |y assisted by the enpl oyer, ®
and wth the Galifornia Suprene Gourt holding that in order to avoid
the consequences of inproper "interference"” wth a | abor organization,
an enpl oyer nust at | east possess a reasonable, good faith belief in
the majority status of the union he recognizes. Englund v. Chavez, 8

C3d 572, 593, 105 CR 521, 536, and n.12 (1972).

In Englund, as here, the concern was the effect to be
accorded col | ective bargai ning agreenents executed by the
Teansters and agricul tural enpl oyers before the ALRA was ratified.
The Gourt found that at the tine the contracts were negotiated and
executed, neither the growers nor the Teansters gave any
consi deration to whether the Teansters represented a majority of
the field workers to be covered. In fact, the Gourt found, a
substantial nunber and probably the majority of the field workers
desired to be represented by the UFW The Gourt held that the
enpl oyers' conduct in

¥ Eg., \LRBv. Summers Fertilizer Go., 251 F. 2d 514, 41 LRRM
1347 (1st C, 1958), enforcing 117 NLRB 243, 39 LRRM1201; H N
Thayer Go., 99 NLRB No. 165, 30 LRRM 1184 (1952), renanded on
other grounds, NLRB v. Thayer (., 213 F.2d 748, 34 LRRM 2250 (1st
C, 1954), cert, denied, 343 U S 883,

35 LRRVI 2100.
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recogni zing a non-representative union constituted "interference"
wth the union wthin the neaning of Labor Code section 1117, on
the basis of precedent interpreting section 8(a)(2) of the
NRA ¥

Enpl oyer interference wth a union which occurred prior
to the effective date of the Act is not an unfair |abor practice.
d., eg., S Kuramura, Inc., 3 ALRB Nb. 49, pp. 15-16 (1977).

Nor is the contract entered i nto under such circunstances

illegal, even though the union is not representative. Englund v.
Chavez, supra, 8 C3d at 596, 105 CR at 538; Eckel Produce (o.,
2 ARB No. 25 p. 4 (1976). However, unless the absence of such

interference is established, the no-strike clause of such a
contract should not be enforced to renove the protection afforded

peaceful concerted activities by the Act.

= Engl und v. Chavez, supra, 8 C3d at 567-82, 105 CR at 523-
28, sumnarized in Eugene Acosta, 1 ALRB No. 1, p. 5 (1975 In
Engl und the growers attenpted to enjoin a recogmtl onal strike by
the UFWs predecessor, the Lhited FarmVWrkers Q gani zi ng
Commttee, under the California Juri sdi ctional Srike Act, Labor
Code §§1115—g seg. The Qourt held the injunctions inpr oper .

Section 8(a)(2) of the NNRA 29 U S C 8158(a)(2), is
essentially identical to section 1153(b) of the ALRA

In Acosta the board, considering the effect of pre-Act
Teanst er - gr owner agreemants on the designation of an appropriate
bargai ning unit, found Teanster enjoynent of najority status
"questionabl e." BEugene Acosta, supra, 1 AARB Mb. 1 at p. 18.
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Further reason for this conclusion is found in the facts
of this case, which, like those in Resetar, denonstrate that the
field workers were not famliar wth the contractual provisions
purportedly negotiated on their behal f. See Resetar Farns, supra, 3
ALRB No. 18, ALOs decision at pp. 10-11. It is one thing to bind

workers by a no-strike clause they do not know about when t hey have

freely selected their collective bargaining representative. It is
qui te anot her when they have little voice in the selection of their
representati ve and | ack know edge of what it has done on their
behal f.

In the present case there is no evidence that the
Teansters Qnion was desired or freely selected by a majority of the
BA field workers as their collective bargai ning representative , or
that BO had a. reasonable, good faith belief that it was. n the
contrary, the first Teanster-BA contract covering field workers was
executed at the sane tine as the Englund contracts. The contract
covering the period in question was executed at the sane tine as the
agreenent considered in Acosta, just a few weeks before the ALRA
becane effective, when its provisions, including section 1.5, were
publ icly known. No el ections were held before the Act went into
effect. In January 1976, a year before the discharges at issue and
six nonths after the current contract was executed, the UPWdef eat ed
the Teansters in a board-conducted secret ballot election and has

subsequent |y been certified as the excl usi ve bargai ni ng

- 67 -



representative of the BO agricul tural enpl oyees working in
Galifornia. Bruce Church, Inc., 3 ALRB No. 90 (1977).

D ncl usi on

Thus, | conclude that the wal kout of the three | oaders
either did not violate the no-strike provision of the contract
bet ween and the Teansters, or, if it did, that provisionis
unenf or ceabl e under the circunstances, section 1.5 of the Act
notw thstanding. In either event, their conduct was protected by
section 1152 and the di scharge of the |oaders constitutes an
unfair |abor practice under section 1153(a).

THE REMEDY

Havi ng found that the enpl oyer conmtted unfair |abor
practices wthin the neaning of sections 1153(a) and 1153(c) of
the ALRA | recommend that it be ordered to cease and desi st
therefromand take certain affirnati ve actions designed to
effectuate the policies of the Act.

The respondent shoul d of fer reinstatenent to Jose
Rosal es, Sergi o Padron, Marco Antoni o Aranbul a, and M guel
el gado M || al obos, and conpensate themin the manner set forth
I n Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977), for the | oss

of wages suffered as a result of their unlawful discharges. Jose

Rosal es should be offered a | oader' s position, since he woul d

have had such a job | ong ago had he not been term nat ed.
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The attached notice shoul d be reproduced in English and
Spani sh. It shoul d be posted conspi cuously throughout the various
areas of the respondent's operations, and distributed to all
agricultural enpl oyees during peak season, at a tine designated by
the Salinas regional director. Because of the [imted nature of
the unfair |abor practices conpared to the size of the enpl oyer's
operations, | consider nailing the notice to past enpl oyees and
reading it to assenbl ed enpl oyees unnecessarily burdensone.

Accordingly, pursuant to section 1160.3 of the Act, |
recommend the fol | ow ng:

CROER

Respondent Bruce Church, Inc., its officers, agents,
successors, and assigns shall:

1. Cease and desist frominterfering wth, restraining,
and coercing enpl oyees in the exercise of their right to engage in
union activities or other concerted activities for the purpose of
mutual aid and protection, and fromdi scrimnating agai nst
enpl oyees to di scourage their union activities, by way of discharge
or in any other nanner, except as permtted by an agreenent of the
type authorized by section 1153(c) of the Act;

2. Take the followng affirmative action which is
deened necessary to effectuate the policies of the Act:

(a) dfer Jose Rosal es, Sergio Padron, Marco
Antoni o Aranbul a, and Mguel Delgado V|| al obos i medi at e and
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full reinstatenent to loaders' jobs or their equivalent,
wWthout prejudice to their seniority or other rights and
privil eges;

(b) Hake the nanmed workers whol e for any | oss of
pay suffered by reason of their termnation. Loss of pay is to be
determned by nmultiplying the nunber of days the person was out of
work by the anmount he woul d have earned per day. If on any day the
wor ker was enpl oyed el sewhere, the net earnings of that day shall
be subtracted fromthe anmount he woul d have earned at Brace Church,
Inc., for that day only. The award shall reflect any wage i ncrease,
i ncrease in work hours, or bonus given by respondent since the
discharge. Interest shall be conputed at the rate of 7 per cent
per annum

(c) Preserve and nake avail able to the board
or its agents, upon request, for examnation and copying, all
payrol | records, social security paynent records, tine cards,
personnel records and reports, and other records necessary to
anal yze the back pay and reinstatenent rights due under the terns
of this order;

(d) Post at its premses throughout the state
copi es of the attached NOI CE TO WRKERS. After said NOT CE has
been duly signed, copies in both English and Spani sh shal | be
provided by the Salinas regional director. They shall be posted in
conspi cuous pl aces, includi ng each enpl oyee toilet, wherever

| ocated on respondent's premses, utility pol es,



all places where notices to enpl oyees are custonarily posted, and ot her

conspi cuous places in work areas and ot her | ocations where enpl oyees
congregate. The notices shall renain posted for 90 days. Respondent shall
exerci se due care to replace any notice which is covered, altered, defaced, or
r enoved.

(e) Dstribute copies of the attached NOIM CE TO WIRKERS i n bot h
English and Spanish to all its agricultural enpl oyees during peak season, at a
tine designated by the Salinas regional director.

(f) Notify the Salinas regional director wthin 20 days from
recei pt of a copy of this order of the steps respondent has taken and wll take
to conply herewth, and continue to nake periodic reports as requested by the
regional director until full conpliance is achi eved.

IT IS FURTHER CRDERED that the allegations contained in the
conplaints and not specifically found herein to violate the Act shall be,
and hereby are, di smssed.

Dated: 14 May 1978.

. JENNI E RHI NE
L Adm nistrative Law Oficer
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NOT CE TO WIRKERS

After charges were nade agai nst us by the Lhited Farm
Vrkers Lhion and a trial was hel d where each side had a chance to
present its side of the storry, the Agricultural Labor Rel ations
Board has found that we interfered wth the rights of our workers to
freely deci de whether they wanted a union and to act together to hel p
oRe another as a group. The Board has told us to distribute and post
this notice.

V¢ w il do what the Board has ordered, and also tell you
that the Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

1. To organize thensel ves;
2. To form join, or help unions;

3. To bargain as a group and to choose whomthey want
to speak for them

4. To act together wth other workers to try to
get a contract or to hel p and protect one
anot her; and

5. To decide not to do any of these things.
Because this is true, we promse that:

Ve wll not do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above. Especially:

VE WLL NOT fire you or lay you off because you
suppﬁrt the union or act together to help and protect one
anot her;

VE WLL offer Jose Rosal es, Sergi o Padron, Marco Antonio
Aranbul a, and Mguel Delgado Villal obos their jobs back, and we wl |
pay each of themany noney they | ost because we fired them

_ If you have any questions about your rights as farmworkers
or this notice, you may contact any office of the Agricul tural Labor
Relations Board. Qne is located at 21 Vst Laurel Drive, Suite 65-M
Salinas, Galifornia 92120, Tel ephone: (408) 449-7208.

Dat ed: BRUCE CHURCH | NC

By

(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Relations
Board, an agency of the Sate of California.

DO NOT REMOVE CR MUTI LATE
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